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This is ~ application on the part of San Jo~e Water 

Cotlpany for au tl:.ori ty to convey its prop arty t except :!\ts franc his e 

to be a corporation, to S~ Jose Wa.ter Works and. of S~ Jose 

Water Works to issue capital stoCk and procissorJ notes in payment 

for sc1d property and for tho purpose of p~ying existing obliga-

tions of San Jose ~~ter Cocp~. 
Thepetit10n allcgos~ in offoct. that botl:. petitioners 

ere Califo~ia corporations; thet on Docember 31, 1915. 

S~ Jose Water Company hud. outstanaing ~romissorr notes of 

the fa.ce value of $195~OOO .. OO. which notes aro ~.11 set forth; 

tho.t tho :::um of ~,)35-.000.00 soc'C:.l"ed :from promissory notes h$.v1Xlg 

terms loss than one yoar ana issued by San Jose Water Co~any 

d~1ng the year 1915. was entirely oxpended by San Jose Weter 
Compsny for po~manent structures ~nd real estate; th~t San Joee 

~ater ~ork~ has issued seVen shsres of its capital stock~ one 
shsre to each diroctor; that the boards of ~ircctors o~ Sen-Jose 

Wnter Company and San Jose '\;'ater Works have passed. resolutions 
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authorizing the sele of the property of San Jose Water Company 

to San Jose ',,'fo. ter Works c.nd JiiAO purcbase of said' proJ;>erty by 

S~"n Jose ":fe.tor ';7orks OIl the torms and conditions SEit forth in 

said resolutions; that in Docision No. l534 , rendered on ~ay 22, 

1914~ in Case No. 475. l!onllhan vs. Sa.n Jose VIator Company (v01.4, 

Opinions ~nd Orders of t~e Reilro~d Co~ission of C~:ifornia, 

page l10l) , the Railroad Commission found t~at the £a1r value 

of the property of San Jose ilater Company,. used and u~e1"u.l in 

its service to the ~ublic. exclusive of money on h~c ~d accounts 
roceiv~blo, as of Deceober 31, 1913, was $1,639,517.00; that 

during 1914 and 1915 permSlllent structures of the value 01' 

$25;054.75. includ.ed. in tho R~ilroad Commission's valuation, 

were remov.ed ~d that during the S&~O ,criod San Jose Water Com-

pa~ acquired perreanent structures of tho actusl cost of $130~767.9Z 

o.nd. real estate of the a.ctual cost of $15~339.07, which permanent 

structures and. real ostate ti'.lls ucq,u.1red ::'.1'0 used and useful 1n 

the ~ub11c utility businese of San Jose Water Comp~y; that on 

]ecember 31. 1915, San Joso ~ator Com~sny ~ed assets and liabili-

ties of $1.800.804.77 and net a.ssets. a.fter deducting notes Ilaya.-

ble, accounts pa.yable. t~e reserve for depreCiation, service billod 

i!'l e.dvs.nce. 0. special', casual ty insurance fund and. 1:lnamort1zed. 

a.l?1~ra.isc:::le:lt e:~-,ense. of ~'1.5Z0.SZ8.36; and. that tho reason for 
ontering into tho proposed. s~le of the property of San Jose ~a.tor 

Comp~y is that the corporate life of San Jose Wat~r Coopeny will 

expire on November 16, 1916. Petitioners ~sk that the 3ailroad 

Comrnis~10n make its order authorizing tb.c contemplated sale ot 

tho ~ro:!?erty of San .10 eo ';70. tor Compo.ny to San Jose i1s. tel' 7l0rks; 

tee issue by SOon Jose t/a-ter 7Jorks to Sen Jose "oVater COtl:Pany~ as 

~e.rt of the purchase price, of 15,000 shezos of the fully paid 

co.pita1 stock of San Jose TI~ter Works of the ,ar 'value of $100.00 

pOr share; the issue by San Jose Wo.ter Works of its p;~missory 
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note of the face value of $25~OOO.OO. to 'beer interest at not to 

exceed 6 per ce~t ~er annum, for the purpose of securing $25,000.00 

tn cash, to "00 paid oy Sa~ Jose ~ater Works to San Jose water Com-

3>s.nr as :pert payment for the property of San J.ose We. tel' Company; 

tAO s.ss'tlnl:ption by Sc.n Jose':iater 'Works 0'2 all tho 11ab111 ties 

&~~ obligctions of San Jose ~ator Company~ as ~art of the purc~se 

price fOr tho property of S~n Joso Water Company; the issue b~ 

Snn ,)0 se We. tel' ilorlts. from time to t1:nc ~ of promisso ry no tee for 

the purpose of refunaing tho promissory notos of San Jose ~uter 
Company now outstandi~g; and t~e issue by Sen Joso ~ater Works 

of 1 ts cot:lmon cspi ta.l stock at not less than 1'13.1' :for the pttr:pose 

of p~ying the promissory notes of San Jose 11ator Company to bE:! 

essumed by Sen Jose Vostor ~orks ana also tho ~ro:n1ssory note for 

~25~OOO.OO to be issued b1 San Jose water ~orks end hereinbefore 

referred to. 
A public hearing in this prooeeding was held 1n 

San Jose on April 26, 19l6. 
POl' a ~oscr1ption of the property and operations of 

San Jose ~ater Company, reference is hereby ~de to tbis Commis-

sion's Docision !~o. 1534, rendered on !.!ey 24, 1914, in Case 

No. 476. Monahan vs. San Jose ',1rJter Com'Oo.ny, supra, 

San Jose ~~ter Comp~~y waz incor~orated under the laws 

of Ce.li:fornia. on !~ovember 21,. 1866, for a te::;m of fifty yee.rs. 

~he com~e~ h$s an sutho=ized issue of common capital stock of 

the total par value of ~)1,250~OOO.OO, divided. into l2~500 sharos 

of the per valuo of ~100.00 each. This stock is all isSQod. 

~he company bas no bonds outste.nd.1r..g B.gc.inst its property. The 
company reports that on March 31. 1916, it had accounts receivable 

of ~1~,945.30 and bills receivable of $5'~040.00, $lld that on the 
ins'Orance 

same day it bad accounts ~aye.'ble of :;:;106.75,'.' casuru.tY"reserve 

of $4~804.67. notos :paya.blo of t)2l0;OOO.OO, a :reserve for dep:re-
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c1etion of $66.696.30, service billed in advance of $144.33, 

taxes accrued oi $3,705.00, and tool e~p'e~se o~ $lS.16. The 

testimony Aeroi~ sho~s th~t the reserve for de~reciat10n has been 

reinvested in the property. 
Tho £o11o~ing tsb1e is a condensed statement of the 

S~ Jose ~eter Company's revenues ~d ej~onses~ as re~orted to 

this Commission ior the years ending Decemoer 31, 1912, 1913. 

1914 and. 1915. 't'li th an ~alysis of the cOl':pora to sux:p1't1.s a.ccount: 

Table No. I..:,. 

1912 

Operating Re~enues ~?lS6,01S.17 
O~erstL~g ~enses 103,858.12 

Net Opers.t1:l.g 
Revenue 82~160.05 

Non-o~el'at1ng Revenue 
:Rents 815.00 

815.00 
~otal Ko~-operating 

Revenues 

ijroa~ ooruor~uo Ina . 

IJeo.uctlons: 
Unoo~~oot~b~o E~~~s 

NOn~]Crating t~zes -
Other intorest 445.85 

~ot~l Doductions 44~ 

Corporato S~lus ~ 82;529.20 

Co 

1913 -
~204,54S.09 
130~322.56 

'74,225.53 

981.51 

981.51 

742.Z0 
94. '76 

4;120.28 
~79Z;7.Y4 

.~ 

'*' 70,249.70 

- ears end.i:o..c::' 

1914 -
$211,781.32 

123j134.52 

~ 

SS,646.80 

1,005.15 

1,005.15 

7:1.8.06 

8'~'640.95 
9;$59.01 

80.292.94 

1915 -
~;216'~774.29 

122;647.06 

93;927.23 

916.14 

916.l4 

94r~a4Z.Z7 

62:1..24 -
~OI5S0.GO 

'!.201.s:i 

$ 82,725.39 

B~ence Doc.51~ 1914 
?rof1t for jeer 

To tel c.dd1 t ions 

~;80 ,505.86 
83,641.5Z 

~;l64 .l47 • 39 
Deductions for ear 

• _ 1v1 ends on outst~ding 
stock 

2. - Miscellaneous deductions 
:erom su:-plus 

Tot~l deductions 
Eelance Dec. 31. 1915: 

Corporate Surplus 

75,000.00 

2.149.00 
77,149.00 

~; 86~99B.39 



The following t~ble sho~s the assets and liabilities 

of San Jose \later Company on M~rch 31~ 1916. as reported to til.1s 
Commiss ion: 

T,9.bJ.t1 No .. II .. '-
Assets and L1ah11itics - San Jose Water Com~~y 

MarcA 31~ 1916. 

Assets 
Ace-ounts Receivable ....................... :~ 13~·94S.30 
Accounts ~sy~blo 
Apprecietion of Fixed Capital •••• 
Bills Rceei~~lo .................. . 
Co~struet1on(Pr1or to 1914)~ ••••• 
Construction (for 1914) •••••••••• 
Construetion (:for 1915) •••••••.•• 
Construetion Meters .............. . 
Constl'Uction ~1:po ................... , 
Construction Services •••••••••••• 
Constr"llct ion, Genoral .............. . 
Capital stock ••••••••••••• ~ •••••• 
Corporate SUrplus •••••••••••••••• 
Collectors' Fund ••••••••••••••••• 
Garden City ~aDk & Trust Company~ 
Insuzance Reserve •••••••••••••••• 

5~040.00 
1,;231,014.65 

6:>'~3a9 .02 
65,378.91 
4,046.54 
6.476.79 

744.41 
6~591.88 • 

53.00 
4,804.67 

Y~tericl and Su~plios............ 19.735.77 
Notes Payablo(Authorized by Commission 
Notes Payable(Autbor1zed by Stat~te) 
O~~1co Fixtures ••••••••••••.•.•.• 
?ropaid Insurence •••••••••••••••• 
Reserve for Depreciation ••••••••• 
Reel Zctete ••.••.•....••..•..•••• 
Servico 31lled in Advnnco •••••••• 
'S~op (Cepital Aeeount) ••••••••••• 
Stable ana Gerage(Capit~l Account) 
SUspense ••••••••••••••••••••••••• 
Ta.~os Aecrued •••••••••••••••••••• 
Tool (C~pital Account) ••••• o ••••• 

5,854.86 
571.95 

255.943.32 

2~569.S1 
7~724.94 

63.00 

Tool Expense ••••••••••••••••••••• 
U~ort1zed Appra1se~ent Expenso-, 4.950.00 
U:c.a:::lortiZod. R001·ge.n1z~tion Expenso 1'~104.50 
~ete~ Rights..................... 107,329.00 
Cash on hana ••••••.•••••••.•.•..• __ ~1~1~,~4~7~1~._9_3 

$1,620,822.75 
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106.'75 
198-,929.97 

1~2S0~000.OO 
86,;417.55 -.. 
4~804.67 

160~OOO.00 
50.000.00 

66,;696.30 

144.33 

-3,;705.00 

18.18 



By subtracting from the total of $1,620,822.75 th& items 

in tho foregoing table for accounts pay~ble, insurance reserve, 

notes ~ayab1e, reserv~ for ~o~rcciation, service billed in advance, 

tsxes aeeruea,' tool eA~cnse ~d unamortized appr~isome~t o~~ensG, 

San Jose Water Company reports net o.czats. as of Maron 31, 1916 

~ou.nting to ~~1,530~Z97.S2 .. Assistant Engineer .J.a.mo~ .!.:r::nstrong 

checked ovor this statoment and testified tho:t on the 'bssis of the 

ve.l'~tion reportod. by this Commission"s ongineering dopartment in 

esse lIo. 475, with s'J.oseque:n.t c.ddi tioYlS ane. cubtre.ctions,. the report 

of the San Jose Water Com,any is corroct. 

Son Jose Vlster Vlorks was incorporated on Fe'brJ.s,ry 17, 1916 

~ith genoral public utility water powers, tor a por1od of 50 years. 

~ho ccnpany ha.s an ~uthoI'ized ca:pi tal stock of $2, SOO, 000.00·, 

dividod into 25,000 shaTez ot ~he par value of $100 euch. Seven 

shares of capit~l stock nevo oeen issued, ono share to each direetor. 

It is now proposed to have San Jose Water Comp~~y convey 

to San Jose Wc.tor norks the entire property, 'both o:perati ve and non·· 

operative, of S~ Jose Water Co~any, excopt its franchise to be a 

corporation, in cxchenge for the issue by Sen Jose Water ~orks of 

its common capital stock of the par value ot $1,500,000.00, tho pay-

me::lt by San .iose Wa.ter Works of $25,.000.00 in cash and. the assumption 

by San Jose 7ie"ter Works of all the obligations end liabilities of 

San Jose Wstor Co~p~y. ~he testimony shows tb&t pr~ctical1y 

sll t~e ~roperty of San Jose Wa.ter Company wlth the exeoption o~ 
tw.o or three lots of land is operative property. 

Stln Jo:se i1ater Works also asks 8.utho r1 ty to issue cert~1n 

promiS30ry notes and certain capital stock as heroinbofore set 

forth, the eo-pi tal ~toclt to be issued. at pal' to refund the l'I'o::lissory 

notes. ~his ma.ttoT will be further referred to in the order herein. 

~he rc~son fo~ this proposed transaction arises' trom the 
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fa.ct tha.t tho corpora.te lifo of San JOB,a Watar Company will expire 

on NoveQb~r 21, 1916. As alrea.dy indieated., San Jose i1a.terC'om... 

pany was incorporated. on November '21~ 1866 'fo.r~ a. te:rm of 50 years .. 

Section 7 of Article XII of t1e Constitution of Cal 1:f'orn1D. , reads 

in part as follows: 
"Tho Legislature,shall not extend o.ny franchise 
or cha.rtex~ nor :re~ the fo:rf~iture of any 
franchise or charter of c.ny qUS,Si-:P:lbli c eor-
poration now e%ist1ng or which shall hereafter 
exist under the laws of this state." 

This s:P:91ication is mad.o in view of ~;he o.p:pro~ching 

termination of the corporato life of San Jose Water C'ompany c.nd 

of the provisions of Section 7 of Article XII of the' Con8ti tution 

of Californi~, app11eable to this situation. 
~ho Constitution and Stat~tea of California show'clenrly 

en intention that at recurring periods the state should have the 

right to review. and, if necess.ary, entirely revise the relnt1on-

ship betweon s. :puolic utility corporc.t1on and the public:. Sec,tion 

290 of the Civil Code' of Cs.li:fornia provides in Ps.rl that the ter.n 

of a corpor~tion's life shell not extend beyond' 50 years. While 

,rovision has now been made in the CO::lstitut1on a.nd. the statutos 

of this St~te for an extension of the term of othor, corporat1ons~ 

these provisions heve no applica.bility to public utility cor:por8~ 

tiona. Reforence has $lready been made to Sect1¢~ 7 of Article . 
XII 01 tho Constitution of California providing in part that the 

Legislature shall not extend any franchise or cha.rter of any quasi-

~ublic corporation nor .~~ the forfeiture of any franchise or 

charter of any such cor~orat1on. Rence» at least a.t the end ot , 

the 50 year ter.o of each :public utility oorporat1on~s life~ tho 

state my en tiroly review the relo.tionship between such corporation 

and the :public. 
:Referring now pllrt1.culsrly to the franchises of :public 

utility corporations» it is true that Section 19 of Articlo XI of 
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the Constitution of California as originally enaot$a, provided in ' 

effeot, that in any city where there ~rQ no public works o~~ed and' 

oontrolled by the municipality for supplying the same with water 

or art1fio1el light, an1 individual or California oorporation might 

seoure the right, without limit as to time, of using the publio 

streets ~d thoroughfares of the municipality for the supply of 

gaslight or other illuminating light or vdth ~resh water fo~ 
domestic and all other purposes. As this seotion originally 

stood, 8n1 individual or California oo~oration desiring to suPPlY 

a municipality whioh had no public worltS of ita own o~ suoh 

charaoter, with gaslight or other illuminating light, or 'with 

£resh water £or domestio or other purposes, secured by direot 

gre.nt nom the state of Cali:fo:rnia a franchise for suol~ purposes 

wi thout limit as to time. 1'he Supreme Court of the United 
States held in Russell v. Sebastian. 23S'U. S. 195. 

tho.t this :franchise extendea to all the streets 0.£ the munioipality. 

However, on October 10, 1911, seotion 19 o£ Article XI of the Con-

sti~tion of this state was amended so as to provide that persons 

or oor~orations may establish and operate works for supplying 

the inhabitants of municipal corporations with ~ublio utility ser-

v vioes o! the chsraoter therein ~ecif1ed, including water, "upon 

such conditions and under such regulations as the mnnicipality 

may presoribe ~~er its orgsniol~w. on condition that the manio1p~1 

governoent shall have the right to regulate the oharges thereof." 

Renoe. any porson or oorporation desiring to supply a municipality 
wi th water or other public utility servioe of the chc.ra.cter speoified 

in the section, subsequent to Ootober 10, 191i, must oomplywith 

"such conditions and sue~ ro~lat1ons as the municipality may 

proscribe under its org~1c law," whioh conditions ~ re~~lat1one 
may, if the municipality has been granted the ~ower, include the ac-

qu1si tion from the mo.nici:pali ty of a ir,a.nobise with either 11mi ted or 

-8-
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unlimited term: • It th~s ap~e~s that with reference to publie 

~tility franchises the state has now provided for the possibility 

of a limit of their ter.::l, so ac "tc onable tho public authorities, 

st designated intervals, "to review the sit~tion with reference to 

ell franchises grantod. 'to public u.tiliti~s subsequent to Ootob&r 

10, 1911. 

The stato has also provided $ tribunal with pO-;'7€lr to 

zu~erviso the transfer of nll public utility properties,' 1n-

cl~d1ng fr~uchises. Section 51 (a) of the Public Utilit::es Act 

provides as follows: 

~o r~11road corporation, stro~t roilroed cor-
poration, pipe line corporation, gas co~ora­
tion, electrical corporation, telephone cor-
por~t:i.on, telegraph corporation or water cor-
porat::'on shall honoeforth sell, lease, assign, 
mortg~ge or othernisc dispose of or cncumber 
the ,,":hole or Cony part o~ its railroad, stree-t 
railroad, lino, plant or system, necessary or 
uscfu.l in tho performs.n.c·~ of its d.u.ties to the 
public, or &ny fr~chise or permit or any right 
therounder, nor 'by any mesns whatsoever, direct 
or indiroct, mergo or consoli~tc its railroad, 
stroet railro~~, line, plant or system, or f~-n­
chiscz or permits. or ~y part thereof, with ~~y 
other public ut~.lity, vrj, thout having ::irst se-
curad fro:::. tho Cowi~sion an ord.er s.uthori:ting 
it so to do. Every such se.le, lO$.se, assign:nent, 
mortgage, disposi t5.on, encum'bra:ne&, merger or con-
solidation mac.e other t:hao. in ~ccorcl$.nce wit:h the 
order of the CommiSSion authorizing the s~e ahtlll 
be voi~. ~~e percission ~nd approval of the Com-
mission to the exercis~ 9: ~ franohise or nermlt 
1ll1de.r ~~~ticn :£i~~y of thls ~ct,· or tho seie~ 
loseo, ass1g~~ont. mortgsgo OT cthOT ~ispo51t1on 
or encumbrance of a franchise or ~ermit under this 
section shall not be construed. to"'roviva or vel.idc.to 
~y lapsod or invAlid ~rancDiso or ~ormit, or to 
enlarge or a~~ to the ~owers or ~rivileges con-
tamea. in th0 sro.r..t of· rulY franchise or PGm1t~ 
or 'to wc.ive any ~orfeiture. Nothing in 'tMs sub-
section contained shall be construea to ~revent the 
:&s.lo .le$.se. or other clispozi tion by any publi¢ 
uti11~Y ot ~ class des1gneted in thi~ eub-section 
of property which is not necessary or usoful in the 
perfo~ce of its dutios to the p~blic, an~ any 
sale of its proporty by such puolic utility SDall 
be conclusively presumed to have 'been ot prop~ty 
which is not usoful or necessary in the perfo:rmance 
of its duties to the p"J.olie, as to any pu.rcllaser of 
SUeA 3lroperty in good faith for value. ,,. 
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~:a.e State has thus :provided tha.t no public utility franchises" 

w.hether gr~tod to e cor~oration~ ~ partnership or ~ individual 

can bo transferred or sssigned unless the cor.sent of the Eailrond 

Commission h~s first boen secured. Tho obvio~s purpose ot this 

section is to enable tho Railro:l,'! Commission, ""efore any transfer 

of public utility property is consummated, to roview the situation 

ana to take such a~tion, es n condition to the transfer, as the 

1'';1011c interest may require. 
Ono o~ the most important questions, if not the most 

iI:l1'ortant oi' all, to, 'be considered. 'oy "linc sta.te at the term1ns.t1on 

of tho lifo of ~ public utility corpo~tio~ is the disposition of 

its franchises. 
~ Februsry 17, 1865, the City of S&n Jose grsnted to 

Donald UcXo~zie und his assigr~s the right to use~he p~blic 

streets of San Jose for tho :3upply to its inhabitants of good 

end pure water for the t&~ of 25 years. The right.s sGcured. 

und.er thiz orctinonoe wero later assigned. by :M:eXenz::,;\ to San Jose 

'::ster Company- 'n.e rights grantod b~ this oro.inance have expired 

by time limitation. 
Sa..~ Jose We-tar Company now claimS the ownership of the 

following frsnchises: 
1. A. ~oel':pe'tual :franc:hise in the City of San JOS& under 

the :provis1~:'S of Section 19- o~ Article XI ot the Constitu.t1on of 

C~li:Cor:c.ia as it existed :prio:!:' to its c.mendment on October 10, 19J.1. 

2. A s m11ar perpetual fro.nchi sa iD, the C:~ ty of Los 

Gc.tos .. 
3. ~e right to lay dovln ~a maintbin water pipes along 

tho ~ublic highwo.ys and roads ot the County of s~ts Clara, granted 

by an order of tho Bonrd of Supervisors of Santa Clara County to 

Sen Jose Water Company O~ August 22. 1668. ~is order contains 

no limit as to time. 
10 



~he question whether a franchise granted to a p~b11¢ 

utility ¢o~orat1on which has a limited li~e oan exten~ beyond 
tho life oi the grantoe W$S considered by the Supreme Court of 

the United states in Detroit v. Detroit Citizens streot Railway 

Company, 164 U. S. 368. !n this ease, e.t !Jage 394.l~. Justic.e 

Pecl~~ holds that the limitation o! the life of a corporation 

~oes not ~revent the corporatio~ fro~ taking franchises or other 

property, the title to which would. not e~ire w-1 til tho ~orporation 

1 tself. Mr. Justioe ~~~khem pOints out t~t a oorporation whose 

corporate ex1stenco is 1im1teo. to So torm of yae.l"'s 'has always been 

aole to purcha.se the fee in property wru.ch it needed for tho o:pera.-

tion of its 'business. and that if at the end of its term ita life 

were not extended, the property which it owned at the expiration 

e~ its life was an asset payable to the Shareholders after the 

payment of its debts. Mr. Ju.stice Peckham then refers with ap-

proval to ~eople v. O'3ri0~,111 N.Y. 1, as establishing the tollow-

ing d.octrine: 
"'tlhera the grant 'to 0, cOl'porati,o::l of the fX's.n-
chiso to construct and ol'er~tc its road.s 1n the 
streets o~ a city, is not, 'by its terms, limited. 
and revor;a"cle, the grant 1s in fee, vesting the 
grtl.~tee '\'.'1 th an interest in the street in per-
petuity to the oxtent necessary for tho stre<;)t 
reilroad., t1'l.e rights grented. to b~ o'xere1sed. 'by 
tho cor-oore.tion 01" whomsoever me:; le.:wfillly succeed 
to such~rights. In that case the authorities 
show that Co franchise of the ebove n&.ture is 
invested with tho oharecter of property and. 1s , 
trensferable as such, independentl~ of tho life 
of the original corporation." 

Mr. Justice Peckh~ concludes his discussion on this subject as 

follOWS: 
"Tho decisions have all 'be()Il one way, in favor 
of the right of a. corporation, limited. as to 
the title of its corpors,te oxletence, to pur-
chase or ~cquire oy egreemcnt or conaoonation 
property for its use, the t.itle to which it might 
own in fee. rt 
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tho Unitod. 

st~tos ~~ tho ~etro1t case~ ~pra, it cleerly appears that a cor-
l'o:r~t ion ma.Y' $,cQ,uiro a. :franchioo. tho to~s o~ wh.1ch extendS bo-

yona the co~orstion's li~e; that when no term is eXFressly pro-

vid.ed 1:::. the fI's.:lch1se, the term o:r the franchise is not to be ccn-
sid.ared a.s limitod. by tho corporst',on's life, but is to 'be regsra.-

eo.. re.thor as a perpetu.al l'i{;ht; and. that s. porpetual :franohise to 
1~1 tracks or pipcS ~ a stroot is & ~roportr right which, like the 

othor property hold by tho corporation in tee ~1 p~ss on to a 

successor Dot the end of the corporation's life. Hence we f1:ld . " 

the San Jose ~~ter Company the ow~er of three franchisos without 

07.preS3 l~~it as to time,two directly from tho state under the 

/' provisions of ~Section 19 of Article XI of the Con~titution 

end. one from tho Bo~rd of SU:perv1s0I's.of Sa.nte Clc.ra. County. If 

the framers of the Conoti~tion of 1879 had had tho wider 

experience with public utilit1 franchises which the people of 

this st~to h~ve now ac~uir0dt I ~ satisfied that they would 

bnve ~rovided with reier~nce to all public utility frsnch~es 

at leeot ~o conditions: t~t the publiO should at ell 

times ' have the right to t~e o~o~ the, francbjse and the 

property constructod ~d operated t~ercunder a~ ~ ~e1t v~lue 

to be cst~'b11sho~ by so~c 1mp~rt1nl tribun~l ~d (2) th~t no value 

should e'V'or 'be claimed for ar:y franchise b:.v the gran t~e of the 

fr~cb1se or any successor or assign, in ,excess of the amount, 1£ 

any, originally paid 'by the grantee at the ttme of the grant to the 

public c.uthorlty :erom whom tho i'rrulchise wss zoctlred.. Th¢ first 

condition has nO~t in effoct. been ~ritten into tho law of California 

~hat whone'V'or e municipality or other public co~oration desires to 

ac~ire the proporty or any portion thereof of a publiC utility; 

1 t mtJ.1 f 110 s. poti t ion 'i-:i th the Railroad Commission which Commis3.ion 
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is then su~horized to fix and determine the ~a1r compens~tion 

to be :pc1d, which compensation !.s oonol'l1sive in eminent domain ~ro­

ceadin.gs. 

~eferrins now ~o the second condition herein suggest6d, 

the ~b11c Utilities Act provides in Seotion 52 that the ~11ro~d 

Commission shsll hcve no power to .:$.:a:'chorize the cOopZ. te.lization oi' 

a public utility franohise in exoess of the amount originally paid 

t~el"efor. In so fer as rete ~rooeedings are oonoernGd~ this Com-

mission in its decision No. 3242, rendered on April 6, 1916, in 

the ~~. Whitney ~ower and Eleotrio oases, has deoided tbct no value 

oan be allowed in rate oases for franchises ~ excess o~ the ~ount, 

i:t ~, origine.Uy pa.1d :eor them. ~lhat W"lll be the d.ecision of 

the oourts ot last resort with reference to franchise v~lues· in 

.condemnation oases is not as yet definitely determined. 

San Jose Wster Com~any is approeohing the Elnd of its life. 
~e oom~~ is petitioning the State to be authorize~ to eonti~& 

to ov~ and operate its prope=ty through the instrumentalit7 of a new 

oo~oration for the term of unother fi£ty ye~s. ~e state may .. 
either grant or deny the application. It seems only fair that und.er 

theso circumstances the state, if it. grants the app~icetion, should 

re~u1re thct t~e new corporation sgree that it will never in ~n1 

character of proceeding betore any oourt, oommission or other ~ub110 .. 

authority, claim any value tor its franchises where, as is the ccee 

here, nothing was originally paid for them by S~ Jose Water Oompa~. 

~e framerS of the Constitution of 1879, ~pp~rently uncertain as to 

what conditions the progress of time might show to be wise with 

referenoe to ,ublio utility franohises, solved the problem by granting 

franchieee'iX~xJHiNit1 by Seotion 19 of Artiole XI ot the Con-

stitution, but ~t the same time provided thet the Legislature should 

not extend the ter.m of ~ public utility corporationrs life. ~us 
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the fr~ers ot the Constitution of l679 preserved to the state's 

representatives, at etated periods tn the f~ture. the ~ower to 
review the relationship between each ~ublio utility corporation 

and the ~ublic and to impose such conditions on the transfer of a 

publio utility oorporation's property and fr~ch1ses. as the ~o­
c'QllIllJ.c.ted. expe.rienoe o:! the years to oome might show to be wise 

end noeesae.ry for the proteotion 0·:£ the public. 
In the present proceed~, San Jose ~ater Company 

v:o:d. San Jose ~later Works s:ppo.rently realize the justioe ot the 
position here~ taken. ~~O testimony shows that San Joee water 

Compen1 bas never cap'it~ized its fl'~chises ~d thnt in de-

terminiDg the compensa.tion to be paid. by: San Jose ~rater 'Works 

tor the property of San Jose Water Comps~ no value wa.s o.asigned 

to the :franchises of SSll Jose ;;a.ter Comp$.~. 
Srul Jose Water COt:lpsny hIlS rendered. efficient servioe 

at reasonable rates to the territory served. by it. Provided 

that the stipulation referred to in the order he~ein with 
reference to francllises is executed b~ San Jose Water :r:orks, I 

see no reaeon why the State should not permit the new cor:p~ration 

to take over the ~rop~ty of the exiettng oor~oration and to 

continue the effioient service which has been rendered by San 

Jose ~ater Company during tho last fift~ years. 
The ~etitioners herein testitied that the trans£er .. 

of the pro~ertywo~ld not be used as the basiS o~ a re~uest 
~or.~ increase in rates and that it is not the intontion of 

Sen Joee Wo.ter WOl"ks to apply :eOl" any such incre~se. 

I submit the following :form. of Order: 
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o R J) E 'R. -- - .... -

applied to tne Railroad Co~issio~ for ~n order authorizing San 

Jose ~1atel:' Company to convey its property, excel't the right to 

be s. coryorat1on, to San Jose iYn. tel:' \'larks for the consideration 

specified in tho opinion which precedes this order, ~d for ~ 

ord.er o.uthori::ing San Jose ~7D.te::, 'Jorks to issue l5~OOO 3M-res 

of its capi tel stock~ at :par ~ in :part J?o.~'1:l0nt for said property, 

to as~e the obligntionz and liabilities ot San Jose Water Comp~ 

o.nd to iszuo tho pro:nissory notos and the addi t iono.l cc.:pi t&.. stock 

heroin~ftel:' referred to. ~~d. s. p~blic hearing having beon held 

on said applicction, and tho Rcilroed Coomission finding that the 

purposes for ~hich the proceeds of the capital stock and notes 

to 'be issued 'by Sen Jose 7iater 1j;orks ....... 111 be usc'd Dore not in whole 

or 1n .. :po.:rt :'oasonably coorgoe:olo to opere-ting expenses 0:' to income, 

!T !S DBEJ37 ORDBRZD AS FOLLOWS: 

1. San Jose ";7s. tor Company is hereb:v au.thorized to 

conve1 to S~n Jose W~ter Works the entire pro~orty of Sen Jose 

~~tor Co~any, oxcept its right to be a corporation, in eon~idGrc-

tiO:l for tho issue by San Jose ':lster 7rorks to Sa.n Jose '('later 

Company of tAO capi tsl stock of ~ Jo:::e V:aJ~er 'Jorks of tho :PSI" 

vslue 0::: $1;500~OOO .. OO, tho po.yment 'by San Joso 7Jo.tor ~'lorks to 

S~ Jose ~ster Company of the ~ of C25,OOO.OO in cash end the 

a.ss'U:l:poI~ion by Ss.n Jose Wat or Works. of ell tho oblig~t ions and. 

11e.'b111:t1es of San Jose 7Is-ter Company.. The :property to be thuf; 

oonveyed. by. San Jose '.ie-tor Compa=.y is described 1."1 E:Q:.1bit TTA" 

~hich is attached to this oraer.a.nd made a p~rt hereof. 

2. San Jose 7is.tcr Wor~s is 1:ereby au.thorized. to issue 

to Ss.!l Joso ~;T~.ter Co~l'a."lY 15,000 zAc.ros o~ its capital stoel.: of 

the par val~e of 0100.00 pOl' shure and to essume all the liabili-

ties and ooligs. tions of San Jose ","fa tol' Company ~ in l,)8.rt :payment 
15 



fo~ tAo p~oporty to "00 oonvoyod. as' aforesaid. by Sen Jose 
':lator Compeny to Stm Jose 7."ater Works. 

s. San Jose ~'!Bter Works "::to horeby a.uthorized to 

CAeoute its promissory note in tho' sum of e25.000.00~ at an 
interest rete not to oxoeed 6 por cent per annum~ in eccordance 

TIith t~e tor.m~ of 0 supplement~l order ~hich ~ill be issued 

herein when San Jo so r!a tor i10rks has rep~rted the name of the 
p~yee and the term of tho proposed note. 

4. San Jo:;)o ':ia.t er t'."orks is hereby authorized to 

issue its pro:oissory not·os, from time to timo, at ratos of 

i~tcro$t not to exceed tho retos of interest specified in the 

oxist~g promissory notos~ for tho purpose of refullding the 
procissory notes o~ San" Jose Weter Company at present issued in 

tho sue of $210~OOO.OO. provided that Sen Joso Water Works shall 
havo filed a statement of the notos ~~ich . ~t, dosir~ to refund 

&nd of tho torms and con~itions of tho notes which it desiros to 

issue ~d sh~l have secured ~rom the Ruilroed Commission a 

supplemental order herein, authorizing tho issue of such promissory 

notes. 
5. Se.n Jose Ifuter Works is hereby authorized to sell 

its capital stock. at par. in amounts sufficient to refund such 
~ro~issory notos as Sen Joso ~ator Works may issue for tho pur-

pose of r(Jl~....nd.ing the ~xisting notes of San Jose Vlater COl:lPany 

and the note for ~25.000.00 here1noeforo reforred to. provided 

·~hD.t Sen Jose 'Je.ter Works s;oo.ll first have secured from the Rail-

road Commission a supplemental order spocifying t~e tor.oz ~d 

conditions of such issue. 
~~e foregoing authorizations are granted u?on the 

follo~1ng con~itions, and not otherwise, to-wit: 
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($) ZAe D.uthority:.horoin given to San Jose Water 

CO!:1pa%lY to COnvG7 its property to San Jose Water Works shall not 

become etfeotive until San Jose Water ~orks shall hnve filed 
with the Railroad Commission a stipulation, authorized by its 

board of directors, o.greeiIJ.g thnt :San Jose Water Works, i.ta 

sucoessors ana ossigns, will novor cla~ be£ore the Railroad 

Commissio:c. or a.ny other public authority, in ~ prooeeding, t:D.y 

veluo :for the :franchises referred to in the opinion herl)'1.n aDd. to 

be conveyed by San Jose ~'later Company to San Jose Water Vlorks, 

and. shall have sectlred from the Eailroad . Co:cmieeion a supplemental 

order reciting that such stipulation, in for.m satisfactory to the 

Ra.ilroad Commission, has been filed herein. 

(b) ~e a.uthori ty here 1n given to san Jose Water Com-

pe.~ to conve:1 its :property to San. Jose Uater 'Works shall not 

become e:ffective until San Jose 1'!ater ~Vorks shall have filed. with 

the Railroad Commission a stipulation, authorized by its board of 

d1reotors~'a.greeing that San Jose Water Works, on the conve~oe 

to it o:f the property of.S~ Jose Water Com:paDY, shall assume 

all the liabilities and . obligations o:f Sml Jose Water CompaDY, 
and shall haTe secured from the Railroad Commission a supplemental 

order reoiting that such stipulation, in form satis:factoX'Y' to the 

Rc.11roo.d Commission, hs.s been filed herein. 

(c" So.n Jose r:~ter Works sha.ll, w1 thin thirty da~e 

a:fter the issue o:f the 15,000 shares of its oapital stock herein 

authorized to be 1s~ed, m8~e a verified re:port to the Railroad 

Commission, stating the dis~osition of such ccpital stock, in 

aocordanoe with thiS Commission's General Order No. 24, which order, 

in so fa.r as applicable, is mad.e Do part o:f this order. 

Cd) Within thirty days :from the execution of the deed 

o:f conveycnce :from san Jose ~1ater Coml?a~ to San Jose VIe-ter Works, 
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San Jo'se iTo.ter Works shall :file with the Ra1ll'oad Commission 

a oertified oop~ thereof. 

(e) The D.uthorization l:.erGin g1ven to Sen Jose 

~~ter Comp~ny to eonvGY its propert~ to San Jose Water ~orks 

snd the authorization given to San Joso Wator Works to issue 

l5.000 sharos of its c~pitsl stock in partial psyment therefor 

shell apply only to such conveyanoe and to such issue as Shall 

h&ve been made on or bofore JUly 1, 19l6. 

~e foregoing opinion and. order are hereby sJ?proved. 

S!ld ordered filed. as the opinion and order of the Railroad. 

Commission o~ the Stato of Cali:fo~a. 

Da.ted at Sen Francisco, California, this _l_O_t_h __ _ 

d.ay o:f 'M:l'1'. 1916 • 



All the pro~crty bolonging to t~e Sun Joso ~ater 

Cocpw:y o~ ":'lhatsoc'Vcr kind., nature or d.escription, real. perso!lD.l 

snd mixed~ ~d ell said compsny's rights~ privileges and oasom~ts 

of every kind and na~ro, both in or to or concern1ng real and. 

persona.l property of every kind, n~ture and. description, and also 

all. said. compeny's rights of every kind w:b£.. tever~~ except its right 

to be a. corpor~tion:, o.nd. except 1 ts right 'to distribute to its 

stoc~hold.0:rs the stock ~Ci cosh received. or to '00 received~ bY' 

it tlS the l'':ll''cho.se:'price o'! the proporty hereby convoyed and. trens-

ferred. 
Said ~ro:perty so conveyed includes ~ll the wuter plnnt 

a:ld wator system and. $.11 ot:c..er property and. r1gb.ts of every kind. 

a.nd netu=e of said. San Jo S0 \'Ju tel' CompMY. or belonging to or ~ 

possessod. or used by it, saVe ~d except the purcha.se price p$1d~ 

or to be paid., to it for the pro~orty to be conveyed. 
Thc 1cn~s convoyed are shortly doscribed as boing the 

following lots or tracts of lend as designated upon the follo~ing 

tho County Recordor of the County o~ s~t~ C~~r~. st~to o~ 

Celiiornia. at the ~~es 0.3 herei~£tor z~ecif1oa~ ~hieh ~~ds 

are s1 t'O.o.te in the said. County o'f&m is. Clara'; Sta'G6 of Csliforn-.ia.. 

vi::: 

1st. 
2nd.. 
Src1. 
4th. 
5th. 
6th. 
7th. 
8th. 
9th .. 

10th. 
11til. 
12th. 
13th. 
14th. 
15th. 
15th. 
17th. 
18th. 

Lot l.A.. rocord.od. i~ Book "]'2" of M~po. pDoge 49. 
:;jot l13~ reco=dcd in Book '72" of !,:'a.ps. psge 47A. 
Lot le, record.ed in Book 1TF2TTOf Maps, :page 4.7A. 
Lot 2!~ recorded. i:l Book "]12" o:! y;.aps. psge 50 .. 
Lot 2B. recordod in. Book '72" 0:1: MapS,. l'sgc 50. 
Lot 3S, recorded in Book "F2~ of Mel'S, psge 50. 
Lot 3B~ recorded in Book "F2" of Maps, page 50. 
Lot 4 ,. recorded in Book '72" of Y~ps,p~ge 50. 
Lot 5 ,. recorrlecl in Book "F2" 0:: Y.s.:ps. pnge 50. 
Lot 6 , recorded. in Book f'F2" of Maps, pa.ge 50'. 
Lot 7 ,. record.ed in Book "IF' of !:I:D.ps. page 35 .• 
Lot 8 , recorded 1:l Book "N° of Mel'S, puge 31. 
Lot 9 , recorded in Book "liP' of Maps, psgc 37. 
Lot 10, recorcloCi. in Book "N'" of Maps, page 38. 
Lot 11. recorded. in :Book "'N" of 1'.81'S, :page 38. 
Lot 12, recorded in Book "0" of ~,!o.:ps. :page 31. 
Lot 13, rccorc1.ed in :So ok itO'" of :Vlil!lC, !>age 31. 
Lot 1~. =ecordcd in Boolt "'0'" of 1Ieps., page 31. 
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19th. Lot 15, recorded in Book "N" of Maps, :page 38. 
20th. Lot 16. recorded in. Book TtN" of Mo.:!?:;:. page 46. 
21st. Lot 17. recorded in Book "N" o:t N'...o.l's. I'D-go 42. 
2Znd. Lot 18. rocora,()d in Book "N" of Maps, page 43" 
2Zrd. Lot 19, recorded in Book "N" of !{l.$.:9S, })sge 43. 
24th. Lot 20, recorded in :Book T?N'Tf of WlO.PS, :page 431 • 
25th. . tot 21. recordod in Book "N" of Uo.ps. :po.ge 43. 
26th. J:,o~ 22, recorded in. Book "N" of 1bps. :page 4~~ 
27th. Lot 25, recorded in Book "!rtf of Maps, :page 44~ 
28th. Lot 24. recorded in Book "N" of 1£9.1's. page 36. 
29tjl. Lot 25. recorded in Book "'N" o:! 1:e!,s. page 44. 
SOth. Lot 26, recorded in Book T'N" of Maps, page 44. 
3lst. 3:iot 28, record.ed. in. Book "NIT of Msp·s. page 45. 
32nd. Lot 29A recorded in Book TTF2 Tt . of Mo.ps. page 50. 
3Sr<l. 1,0"; 29B recorded in Book "F2" of i,w,ps, 1'$.ge 50. 
34th. Lot SO, rccord.od in Book "N" of Msps. 'Page 44. 
35th. Lot Sl. recor<.lod. in Book "Q'lf of !f.s.ps. page 32. 
36th. Lot 32. -reco::-dod in Eook "0" of M!l.:ps, pc.ge 3" ..,. 
37tA .. Lot 33, recorded in Eook TTOTT of ~ps .. page 32. 
38th. Lot 34. recorded in Book "NTT of Maps. page 46. 
39th. Lot 35. recorded in Eook "I~" of !{..::l.:PS. :page 45. 
40th. !tot 36. recorded. in :Book "N''' of l1'sl's, pc.gc {6. 
41st. :Lot 37. record.ed in Book "0" of l!c.:ps. pege 32. 
42nd. Lot 39, recordod. i!l Book "N" o.r." M"''Os page 43 • .;. \,,Il10',,,,, ., 

43rd. Lot 40. rocordccl ir. Book "N" of liSps. page 37. 
44th. !.ot 41. recorded in Book "N,1'I of WJA:ps .. page 36. 
45th. Lot 42A roco~dod in Book "]'2" of lll:lps .. :page 47!.. 
46th. Lot 42E recorCed. in Book "F2" of 110.1'3, pa.gc 47A. 
4.7th. Lot 43, record.ed in Book ~" of ~r.e:!? s .. pege 37. 
48th. Lot 44, recorded in Booll: "N" of 17$.1'3, ps.ge 37. 
49th. Lot 4SA. recorded in :Sook "F2" of lle.ps, page 50A. 
50th. Lot 4SE recorced in. Book "F2" of :f.eps. pa.go SOl ... 
5lst. Lot 46. recorded 1::::. Eook "F2" of Msps. page 49. 
52nd. Lot 47. recordod in :Sook TTN'" of' !~:ps, pago 36. 

,.5Srd. Lot 48. recorded. in Book tiN" o~ Mc.ps .. p~gc S5. 
5.4th .. Lot 49. recorded i:o. :Book "0" of Ma.ps. page 31. 
55th. Lot 50, recorded in Book "!~" of Ua.ps .. pago 42. 
56th .. Lot 51. recoruod. in Book "N" of Mo.l's .. pago 36. 
57th .. Lot 5S, recorded in Book TTN'I'f of Maps, pago 45. 
58t~. Lot 54, recorded in Book "N" of Maps, :page 41. 
S9t!:.. Lot 56, recorded in Book "N" of Maps. pOoge 41. 
60th. Lot 57. recorded ~ Eook "N" of 11a.:ps, page 42. 
6lzt. Lot 58, reco::-d~d iJ:. :Soolt 'l'fN" of Iv~:ps. page 42. 
62nd. Lot 59A recorded in Book TfF2" of !i~:ps, :pa.ge 49. 
63rd. Lot 5SB recorded in Book "F2" of W'.1Sps. p$.ge:49. 
64th .. Lot 60A recorded in Book '72" of lJo.ps, page' ·SOA. 
65th. Lot 60B recorded in Book "F2" of WJlps. page SOA. 
66th. Lot 60C recorded in Book "F2'" of Mo.ps, page SOA. 
67th. Iaot 61, recorded in Book "0" of MD.:ps. po.ga 31. 
68th. Lot 62, rocorded iI:. Book "N" of ~~ps. page 45. 
69th. Lot 63, record.ed. in Book ''N'' of· 1[s. "0 S psge ·36. ... , 
70th. Lot 64, reco::-ded in Book ~" oo/!' l;1'a~s psge 36. ... ~ ..... 
71st. Lot 65, recorded in Book "!!T" of Maps. page 36. 
72nd. Lot 66, recorded in Book "N," of M.~.:9s. !;>age 45. 
73rd. Lot 67. recorded in Book "F2" f ... po.ge ~8A. o J.\.:.sps. 
74th. Lot 68. rc·corded in Book "N" of :r.~ps, :po.ge 46. 
75th. Lot 6SA recorded in Book "N" ~ 0fJ. page 99. o. ~lC.pS, 
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76th. 
77th. 
78th. 
79th. 
SOth.. 
31st .. 
S2nd. 
8Srd. 
84th. 
85th. 
86th. 
87th. 
88th. 
89th. 
90th. 
9lst. 
92nd. 
93rd. 
94th·. 
95th. 

lot 69B recorded in Book "N" 
Lot 70A recorQed in Book "N" 
tot 70B recorded in Eook "N" 
Lot 71. recorde~ in Book "0" 
tot 72, r0corde~ in Book "N" 
tot 73, recor~ed in Book "N" 
tot 74, recorded in Book "0" 
tot 75, recorded in Book "In 
Lot 76. recorded in Eook "N" 
Lot 77, recorded in Book 'T2~ 
Lot 78, recordod in Book "F2" 
Lot 79, recorced in Book '72" 
Lot 80, recorded 1~ Book "F2" 
Lot 81, recorded in Boole "F2" 
tot 82, recorded in Book ~2" 
Lot, 83, recordod in Book "F2" 
Lot 84. recorded ir. Book "0" 
Lot 85, recordod ~ :Sook "0" 
~ot 86, recorded in Book "0" 
~ot 88, recorQe~ in Book "0" 

of 11a:9s, 
of lw.:ps, 
of Maps, 
of :.mps, 
O.r.> "r",:oco J. .l.I'.o..;>. .... , 
of Maps, 
of 1Iel's. 
of' Maps, 
of Y.D.ps. 
of Yael's, 

of' .. , 
o~ .::.:LapS, 
of l~ps. 
of :Eaps, 
ofI.!o.ps • 
of !VlAPS" 
of !li8ps" 
0:" Mc.ps. 
of !(l8.:ps" 
of Msps', 
of :M:Cl's, 

:page 99. 
page 98. 
page 98. 
p:;:.ge 31. 
page 98. 
page 98,. 
page 51. 
page 100. 
page 100. 
page 46A' .. 
page 46A. 
page 46;". 
page 46A. 
:page 49A. 
:page 491.:. 
page 48A. 
:page 91. 
page 91. 
page 91. 
:page 9l. 

Scia lots or trac~s of lan~ arc more ~articu1ar11 

described on said recorded maps, ~hereon they jere deSignated 

as sforcs~ia, to TInich recordod maps reference is hereb1 m~de for 

mora particular description. 
The property to be conveyed also includes ~ and 

o~ors lot or tract of land not above pnrticularlyaoscribea~ 

which s~id Sen Jose Water Com~any o~ns or i~ ~hich it has any 

right. title or interest, if any sucb tr~ct of lana there be. 
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