BEFORE TEE RAILRCAD COMIIISSION OF TEE STATE O IFORNIA.

JOEY J. LENNON, ot ol.,

Compleinents,

%ﬂ‘;‘;z"‘g“oN uojistoa(y

vs. Cace Xo. 921.

Defondaont.

P T YT E R R E N N LN LI B A A

G. W. Eunter for comploinants.
Sanborn & Roekl, by A. B. Roehl, for delfendant.

The complaint nerein is signed by ton persons who own
timber londs or the right to cut timber inm vwhat is kuown 28 tro
Jocoby Creck territory in Eumboldt Cornty, Celifornic. The con~
rlaint alleges, in e¢ffect, +nat Beyside Lumber Company is the
owzer of s lumber mill on Fumboldt Bay, ond is now and for more
then ton yoers last pest hes been the owner 0of a steem reilroed

nding from tidewater, Eumboldt Bay, couth of tke City of
e southeasterly direction up Jacodby Creck, a distance
of about six exnd ome kolf miles; thet along the route of szid
reilrosd ore ¢ nunber of properiy owners and recidents who are
cngaged in farming and dairying, in the lumber industry and in
opercting & rock quarry; +hat said reflroad crosses the public
county roed leading from surcke to Arcats, ond z2lso crosses the

trocks of Northwestern Pacific Raeilroed Company, lesding from

Ser Frencisco Bay to Trinidad, in Tumboldt County; that for several

veers pact freight hos been transported boek and forth between
Zurcks and the Jecoby Creek reglon over the lino of Northwestern
Docific Redilroed Compony and the railroed owned by Bayside Lumbor
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Compeny, over & switeh between tke traocks of Nortawestorsn Facific
Reilrood Compeny aad Bayside Iumber Company; thet during severcl
years post Beyside Lumber Company hos mencged and overated seid
rellroad as o common carrier, corrying shingles, spiling, railrosd
ties end other freight and products for the pmblic for compensstion;
thot more recently Beyside Zumber Company has refused to carry
freoight for pertios heving lumber products slong seld line of rail-
road wnleas such parties should first sgreo to soll sald products
to Beyside Lumber Company st a price satisfactory 1o seid company,
or to permit said company %o hsndle said products on a comzmission
basis: thet on. the line of suid railrosd trere is e rock Quarry
Tocated avout £ive miles from the intersection of the linmes of

roilroad of Noriawostern Pecific Reilroad Company ond Bogside

Tumber Combeny: that o reasonsble chorge for trensportl ng tiles,

spiling, shingles and othor lumtex procucis over sald distance
over the reilrosd of Bayside ILumber Company would be 37 1/2¢ por
1000 feet, boerd meesure; and thet Beyside Iumber Compeny hos nere-
tofore contrected with variies to carxy forest products over its
1ime of railroed over said distance st seid rote snd hos Dbeen paid
c0id rote for such trensportation. The compleint proys that the
Reilrosd Cormissl on direct Bayside Iumber Compeny to tronsport
forest pro&ﬁcts over seid company's line of railrosd for soid dis-
tence of five miles st o rate of 37 1/2¢ vper 1000 feet, bosrd
NOLTUXT .

The enswer denies most of the materisl zllegations ol
the compleint. The ansvelr genies specifically thet defendant has
operated its lize of railroad ag & common corrier, and alleges
shet s2id roellrosd has been opersted solely as an edjunet of
Seendantts lumbaring oporatioms. The sngwer admits that defendent
has transported some freight Zor the goenorel public o8 on oocomRO~.
dotion, but alleges that such transportatioh was conducted with
the digtinet understanding thel the service was roendered merely as
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an accomxodation snd wes subordinate’ to the business of the defend~
ant. Dofondant denies trhat it is o common carrier subject to the
Jurisdiction of the Reilroad Commission.
Deblic heafings on this complaint were held in Eurcie
on laxcr 16,8mé 17, 1916, arnd in San Francisco on March 28, 1915.
Baysdde Iumber Company was incorvorated under the laws

of Californis on Jamary 6, 1905. The company was granted power;

- exong others, Vo desl in lumber @ﬁg 1umD@F B?ﬁ&ﬁé%ﬁ gaé H&o Yoy

brild, comsiruct, own, g0ll. loase, let, oquip, malnteln and oper-
ete In connection with, and in sarrying on said business of sald
corporetion, relilroeds, vessels of ell kinds, trem roads, skid
roads, c¢able roads; ™ flumes, water dltches snd conduits, and to
ecuip, meintain snd onorate said means of trungportation by sveed,
cloctricity or other power.™ In 1905 defendent acquired ZLronm
Baycide M1l & Lumber Company timber lands, o sew mill in Zureke
and the roflroad referred to in the complaint herein. Defendant's
monager tegtified that the railroad was bouwght as an adjunet to
defondant's mxwxxe timber busizess for the purpose of transporting
logs ond shingle bolts for defendant. Dofendant's logs were trense
ported over tris railrosd from the Jacoby Creok country to Humboldt
Bay, where the logs were throwa into the bay. The logs were then
tomed & distance of ebout five miles %o defendsnt's lumber mill

in Zuroka.

Subordinste to this »rimary use, deofendant alse trons-
ported over this reilroad cortaeln spiling, ties, shinglgs. shirgle
bolts and other Forest products for persons owalng lands on Jacoby
Crook or tho right % cut timbor on such lends. Defondant =2lso
transported groceries, hoy cnd certein other commodities wp Jacoby

Creck to persons emgaged in lumboring operstions or in gusrrying

2long seld creeck. For theose services defendent chorged and re-

coived compensetion. The testimony shows vhel defexdant never

carried passengors for compensation. Tho freight whick defondant




transported was cerriled only after written or vbrbal arrangements

rsd been made by the shipper with &efendant, and in 21l cases in

subordinetion to dofendent's prior right to operate its railroad
for its own business. The %estimony shows vhat defondant never
refused to tronsvort freight for any person ¢walag or overating

on Jacoby Creck. Under contrecht deted November 18; 1911, defend-
ant corried 2 considersble amount of rock for Hammon Engincering
Company £rom o guarry located on Jacody Creok, this rock beiag msed
or. the Government Jetiy in Humboldt Bay.

Defendant's logging operations on Jocody Creok ceased
ir 1913. Durinsg 1914, defondsnt transported rock, forest products
and certain merchandise for shippers located on Jacoby Creek, oll
“or compensation under the written or verbsl arrengements herein-
before reforred %0, ont in pert, defondant transported ferest
products which it purchased from porsons operating in the Jacoby
Creck torxritory. On December 12, 1914, defendant ecntered inte
s contract with Pacific Engineering & Comstructlon Coumpary, mhick
company ked socured the coniract for supplying additional rock
in the consiruction of "jettles and other harbor {mprovements™
in Fumboldt Bay. This rock was secured from the quorry on Jacoby
Creek. Under this agreement, Bayside Iumbor Company leacsed its .
line of railroad to Pecific Enginecring & Coastruction Compeny,
rotaining, however, the right to operste its own trains or cers
under control of the train dispatcher of Pacilic Engincering & Con-

struction Company. =Pacific Engineering & Construction Coumpany
agreed to maintaln tho roilrocd tracks, road, equipment and a.péll-
gnces end 4o seve Bayside Iumber Compony hermiess fron 21l demages.
Tho term of ihe contract was five yoaxs. Duwring 1915, Bayside
Tomber Compeny occasionslly ran some of ite omm trains, but during
the year the company gave notice to all persons operating on Jacoby
Creok thot the company would no longexr run trains after the year
19185. In other words, after 1915, the sole operations over
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deferndont’s line of railrocd were to be carried on by Pacific
Sagineoring & Construction Compény, engaged in the buslness of
transporting rock from s quarry or gquorrios oz Jeecoby Creck for
use in Improvements in Humboldt Bay. 7PFacifiic ZEngincering & Con-
struction Company has never ftransported. passongers, nor has 1t
evor transported froligat for any party other than itself.

This svatement of facts 1s, I belioeve, sufficient for
e discussion of the two principal iscues in this case. These
issues are: |

(1) Is defondont o common carrier?

(8) If co, should the Railroad Commission direct
defeonfont to treansport lumber and otker Lorest products for
complainants?

On *he first iscue, dcfondant contends, at the outsel,
thet, raving loased its line of rallroad and o considerable portion
of ites equipment to Pacific Engincering & Construction Company,
defordant is no longer in a position %to overate its reilroad =s
o common ¢erricr, i1f defendant ever was such common cexrrler. In
ny opinion, thic position 4s witkout merit. If defendant vwas s
common carrier, it could not legally oscape its obligations to
tLe pudblic by the simple cxpedient of leasing its line of railroad
ard part of its ocquipment. Furthormore, defendant, if 1t wes =
cormmon carrier, could not cezse opcrations as such carrier unless
the Railrosd Commission’s consent kad first been secured. No
appliczation for such corsent was ever made by defendant.

On the question whethcr defendant was ¢ common carrier
at the time it leased its railroed to Pacific Enginecring & Con-
struction Compeny, complainants draw attention to the fact that
for ¢ rumber of yeers, incluiing two years subsequent to the cesse-
tion of dofondant's own logging operations on Jacoby Creel, dofend-
ant tronsported lumber and other forest products and rock from
Tecoby Crook, and merthandise of various kirds to operators on
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Jacoby Creck, for compensation. Compleinents further drom atten-
tion %o %ne Tact thet although trese overstions were subordinate to
defeordant’s owa business, defendent, as hereinbefore pointed oumt,
gever refused to corry freight for outside perties, up to the ond
of 1915. Comploinents clso reoly on s document headed "Bayside
Tumber Compaxny’s Logging Reilroad--Freight Taxlff™; weich wes
randed by defendant to oxne of tals Commission‘s_rdte expexts and
£iled on August 29, 1913. This tariff sveted retes for the trens-
vortetion of rock, shingles and nolts in cerlocd lots, the cars to
be furnished by the shipper, with the cxecption of shingles Lo
shipment to the wharf on Tumboldt Bay.

Dofendant, on the other hand, imsists that 1t hes never
Beon o common corrier. Defondant claims thet it 1s & "logging
railroced™, as distinguished from a "comme:éial railrosd™, and
thet, corsequently, it has never beex & common carriey subject to
sunervision and regulation by publie suthority. Delendent relles
on .its writtor and verbel srrangements with intending shippere as
showing that its tronsportation Tor outsice pertics was slweys
renderod as en accommodation and mnot in sccordance with eny nold-
ing out to the gomersl public. Defendant cleims that the "Ireight

tariff" hereinbvefore referred to was not f£ilod volnﬁtarily ut as

the vrosult of insistence from this Comnission that defendant's

retes be £iled. Defendant 2lso &raws attention %o the fact thct

{1+ nas never beon taxed eg a common cerrier, thet 1t haz ncver
oxercisod tae power of emineni domnin, thet it has received no
division of generel rates from Nortuwestern Pacific Railroed Con-
vany, thet it has had ro per diem erraengement for the interchange
of cors, &5 1s oxdimerily the case between common carriers, that
it was cherged for deaurrage bY Nortihwesters Pacific Railroad
Compeny in the same maaner Ia whickh indusiries snd shippers are

chorged, and thet it never nainteined o rogulexr train scrvice.

The questlon whether defendant operated oz a common
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carrior is not free from Aifficuliy. Nor does tre =zunswer 4o that
guestion solve the problem nhexre presented. If we sssume, £or the
sakte of tho argument, that defendent is o common cerrier, wWe are
immedieately confronted with the question whether, on the focts

Zere presented, the Rallroad Commission can consistently order
defondont to roswme operations and to hontle the Duslness ressoncbdbly
t0 Yo anticipated from the comploinants horein. In this connec-
tion, defendant asked that if it be declared o common carrier, it

e authorized to discontinue operations on the ground thet the
busineas te be secured would not bay even operating expenses.

n thls connection, defendant nresented exhibits\to show the re=~
suld of the oporations of its railroad from 1912 to 1915, inclusive.
These oxaibits show a doficit of $15,5231.64 in 1913; & net carning
of £8.02 4r 1913: o deficit of H762.46 iz 1914 and o defielt of
&386.85 in 1915. In theze stotenments, overating and maintcnanée
exponses only ere comsidered and no allowance 15 made f£or dopre=
ciatior or for retwrz on the iInvestmont.

e compleinants horeln prescnted testimony to chow the
ormount 0f froight waich they would offer to the delendant 1L 1%
operated its line of railroad during 1916.  Defendant, gccopting

these stetements ot their full face value, presentoed ite Exhidit

To. 17, skowing monthly income based on complainznts' estimate of

traffic end minimum monthkly expenses for oporation. This exhinit

reals as follows:




REVISED EXEIBIT SHOVING MONTELY INCOME BASED
ON COMPLAINANTS' ZSTIVATE OF TRAFFIC AND
VINIMUY MONTELY EXPENSZS FOR CPERATION.

Tncome based on complainents' estimete of treffic
1ikely to move if road iz made & common COTTiE e eeensaH51LlL7.50

Revised expenses covoring the minimum cost per month
of opecration with the one locomotive availablecevaaane

Engineel‘ ...--.-.....-.....................-..f‘;}llo.oo
PP MO e e cososnasessessscassssasassnsnnsnacses 67450
conductor..“ll.l!.l...tI.l.i...l......‘ll.... 81.00
Brakeman"llll.......I..l-l..-....‘.lﬁ......ﬁ. 70.20
Superintondent (perticl salerylecs-cesrecsesse 50.00
Totehmon ond E0StloTeeeecsscasssasassssanasaas 67.50
Clerk hire - stationery - postege = trips by

Monemer, 6tCecassacccsnasncsesscanscncantas 50.00
Tuel ofl - 10 dbvls.per dey of 10 hours

oach Tor 12 days, 120 © 89¢.eeneacssacssans 106.80
Upkeop - rosd and cers = 5 mex @ $55.00....... 275.00
Stpplics POr mMOBtRessccecssvrerccsesasccncnsan 40.00
Paves ot 5% on Gross Eernings of $111l7.50..... 56.00
Tetermen 65 £roStle LeYMiNel--eeceesssasissess_10.00 § 984.00

If to these expenditures be addod the amownts
which mould be required to repair the locomotive and
cars necessery to handle thls business, the result
would be as follows:

Yow crown-shect F0r 1ocomotive Fl eeeesccecas
£600.00 = gpread ovor 12 months

Repairs to locomotive F1 -
$500.00-spread over 12 months.... cesene 41.50

Repedirs to 15 core @ $25.00 -
&375.00 spread over 12 montlS..ccececccccess 31.25

Repairs to wherf ferminel -
2500.00 ~ cpread over 1Z monthS..eececcccens 42..50

Tot&‘l monthly minimm 0}'.'_{.‘6’.’136-..-...-.-.-..-.....--.-.. $1148.35

Deficit..... 3L.75




Tze monthly income of $1117.50 chown in the foregoing
statement ls bosed on complainants’ own estimate of traffic %o

be offerod by them, og folliows:

Jeo J. Lonnon, 450,000 boord feet of forest products.

Robvert L. Ecughey, 300 corés shingle bolts.

Z. S. Thomnson, 300 m " " snd 3,000,000
shingles.

1. Jobnson, 3,000,000 shingles.

The testimony shows that in 1915, 10,120 railrocd ties
wore made on the lands of Lennon and transported over defendent's
railroed. Ir. Lexmon was not adle to state how the'450,000 board
feot of forect products would bo divided as betweon ties and shingle
bolvs, but expreszsoed confidence In his adbllity to secure & contrect
Tor 1CC,000 railroad ties from Nortiwestern Pacific Reilrosd Come-
pany. lr. Esughey owme & shingle 211l on Humboldt Bay. Iz 1810
ae took uwp with defendmnt the metver of transporting shingle bolts
end logs from his laend on Jacoby Creck over defendant’s line of
reilrond. Defendant quoted & rate for this service on the basis
of tre cors being furnished by lMr. Eaughey. Defendant stated
that tkis trancportetior would be done in connection witk defend-
ant's ovn work but thet defendant wos certain that it would have
considereble 4ime which wonld not be reguired ILor hardlizg ite
own logs. Defendant gtoted thet it would be glad to heor from
¥r. Ecugkey soon witk roference %o his decizlion. Mr. Houghey
testified thet he hed not cone further inte the matter Loxr the
roazon that ke wadorsvood defendsnt's offer to be that it might
trahsport™ hisz vroduwcts and not that "it would do so0." lx. Thomp-
gon ovze & chingle mill on Jeecody Creek, which mill ne has operated
for a number of years. Ko tectified thet thc copacity of his =Iill
wes about three million shingles per month, that he nad shipped
durizg come months 300 corés of shingle bolts, during othnor moaths
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200 cnd during other months noxne et 211, and that he would ship
million -
meretty close to thre/ghingles por month.” Nr. Johnzon owns WO

shirglo mills noaxr the lower portion of Jacoby Croek, wanlen
shingle mills heve g cepecity of sbout ore snd one-helf million
shingles oach per montk. AUx. Johnson has boén shipping betweox
one million and one million and & helf shingles per mpnth, wnich
shingles have lergely been trensporied by wagon. lMr. Johnson
does not need vhc services of defendant's railrosd, althougk ke
worid vrefer such service if the robos are not too high.

The revonue derived by defendent for the transportation
0f e1l freight excopt rock, =né lefendant's own logs, was {1606.59

in 1908: §822.97 in 1909; §i3843.74 in 1910: $2012.82 im 1911;

L ]

$4914.17 fn 1912; $3412.32 In 1913; £3090.11 in 1914; and $1761.79

ir 1915.
' The expenses shown in defendent's Bxhidvit Fo. 17 do
not include allowances for 1iability or other insurance, any
proportions of the selaries of gonexsl officers, eny allowance
for doprecistion or any roturn on the investment. Defendant
reports that 1ts investment of of Jemuery 1, 1915, wes 5128,605.97.
Ohe only conclusion which I o draw from tiis ovidence
1¢ thot 4if this Commisgion should direct defendant to resume the
oporetion of itz line of railroad as g common cerrier, sccuning
that it has been o common cerrior, the reveaue which counld reasone
ably ve anticipeted would e far less than the bsxe cost of operat-
ing and meinteining defondent's lire of wsi 1rood, with mo sllowences
for cortein items of operation or “or dopreciation or for retwrr
the investment. Undor these circumstances. and wnder the Lects
showr by tre record norein, I cuannot recommend that this Com-
mission order defendent to operale a3 2 coomon carrier
In regponse to o questics Lrom the presiding Commissioner,
menager tectified thet Ac would be entirely willirg to

acific Bngincering & Counstructlon Company shou.id
-l0=




trensport the products of the complain nts horein, provided that
defendont roceived o rentel for the use of its line of roflroad
for trhoce purposes on the same bagis on waich DPacific Engineering
. & Congtruciion Cormeny is now paying rentel. He also gtated
| that re would be entirely willing to confor with the ofllcers
' ‘“”acif*c Engincering & Constructiorn Compeny to see whether they
would be willing to transport the produets of compleinente kereix,
on receiving assurasnce from the Rollroed Comzission that Pacifie
Engincering & Construction Company would xnot be treated by tke
Railroad Commission as o common carrier. In sccordance with
Athisapromise. o conference was held subseguent to the submissioﬁ
6f.this case botwoen Mr. R. 0. Wilson, defendsnt’s memeger,
ww.'S. L. G. Dnox, prosident of Peeific Engincering & Constucs-
tion Company, and tae prosiding Commissioner herein, for tke
vurpose of sscertoining the attitude of Pacific Engincering & Con-
struction Compeny. Mr. Keox stated tzet ke could not gee his way
cléar. neceuse of legel and practicel difficulties to wndertake
suekh service.
Mr. Wilson testified that et the expiration of the

VOberat;ons of Pacific Engincering & Construction Company st

the querries on Jacody Creck, ho would be entirely willirng to

lease defendant’s line o* railroad t0 %he complsinants herein

on su*h terms ac might be dcemecd falr.

Thile regretiing thet no Vay nes boon found by which the
compleirents herein can be seorved, I om satisfied thet tkis
Cormizcion could not, either legally or ir good conscierce, direct
defendant to cperste Lts railroad as & commrmon carrier uwader the
facts shown in the evidence herein. 4 is unfortunate, Lrom
the point of view of compleinents, tkat they did pot develop
their lerds during the years ia which dofendsnt wes trancperting
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forest profucts from Jecoby Creek, and thet they have waited
vwatil aftor defendant has completed its own logging operations )
and no longer has an incentive to continue the operstion of its
line of reilroad.

I subzmit the following form of order:

The gbove entitled proceeding havins bee evbmitted

and being now roady for decisioxn, and the Rellroad Commizsion
boing fully andvised,
IT IS FERESY ORDERED thet seid proceeding be snd the

come 1s hereby dismissed.

The foregoing opinion and oxder ere hereby approved
and ordered filed as tho opinion and oxder of the Rallroad
Cormisgion of the State of California.

Dated at San Francisco, Californie, this[ﬁZZZﬁ_day

02 Xey, 1916

Commissioners.




