Decision NO-.ﬁﬁ:::

II»OAD COm“ISSIOL

In the Matter of the Appliecation of
SOUTERRY R2ACIDIC COMPANY for pormis- A
sion to Conmstruct, Meintaim snd Oper- Application No. 19664 X

ate at grade Railroad Crossings in
the City of Samn Jose and the County
of Santa Clars.
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BY TEE COMMISSION:

QPINION ON A2PLICATION FOR
Sibnan L. b

On June 9, 1916, the City of San Jose filed an applica-
tion for rehearing in this nroceeding. In thié epplication
the City urges %two points: first, that the Commission acted
without end in excess of its jurisdiction in providing that
as ¢ cordition to the suthority granted Scuthern Pacific Com-
pany to construct its tracks across West Sante Clars Street
in said City the Commission ﬁrovided that certain exwpenses
ghould be borne by the City of Ssn Jose; and,zecond, that
the Compisszion acted without and in excess of its jurisdie-
tion ip not requiring s & condition to tre euthority granted
Soutkern racific Company to cross certein specified streets ..
ir. tke City of Sen Jose, that the Company should obtain from
the City & franchise to cross such streets. ‘

wo velieve that thore is no merli in either of these
contentions. =ith referemce to the £irst conmtention, it

should e noted trho+t the order of tize Commigsion suthorizing
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the construction of the crossing at West Scnta Clars Street
or The Jlamede, and preseribing the terms wpon whlch the
separation of the gredos shall be mude and the proportions
in which the oxpense oX tho separation of the grades shall
o divided, it in strict compllence with the Jurisdiction
of the Railroasd Commission with referemece to such metters

as defined in Seetion 43(d) of the Public Utilitlies 4ct,
giving to the Commiseion powor with reforence %o the separa-
+ion of grodes st crossings to prescride "the terme upon
which such cevparation shsll be made and the proportions in
which the expense of the alteratioxn or asbolition of such
erossings or the separation of suck grades shallibo divided
between the roilroad or street reilroad corporations affect-
ed or between such corporations end the state, county, m-
nicivality or other public sutherity in interest.”

Tith reference to the second comtentlon, if, in
order to obtain the right to cross the ctreets im guestion in
the City of San Jose, the Southern Pacific Compeny must obtain
s franchize from the municipslity the order of the Commission
does not cssumoe to, snd, of course canuot in any way, dhange
thet requirement. Iz other words, the order of the Commission
does not assume to state &ll of the conditions which must be
complied with in order that the Commany Shell have the right
to cross the streetc ir the City of San Jose. If & frenchise

ig necessery-—upon which question we do not here pass--3uch &

frenchice must be obtalned; dut there 1s 1o requirement in the

Public Utilities ict thet the Commission's order authorizing




the construction of & crossing under Sectionm 43(d) of the
Public Utilities Act must regquire as o condition to the
Commission's authority the obdtaining of a proper franchise
Lrom the municipality. The latter question is one bvetwoen

the municipality snd the Compexy.

CRDER DENYING ARPLICATION FCR REHELRING.

CITY OF Sal JOSE hsving, on Jume 9, 1916, f£iled
with this Commission an awplicetion for rehoaring in this
procecding, and the Commission being of thé opirion that

there is no merit in said application,--

IT IS EEREBY ORDEZRED thet said application for

reicaring be, and the seme is hereby, denied.

Dated at Sen Francisco, Califormia, this /4"

dey of June, 1916.
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