Decislon No. .3‘& ‘Zc

BEFORE THE RAIIROAD COMMISSION OF TEE STATE OF CALIFCRNIA

M. V. STIREWALZ, et al.,

JEEEN

Conplainants,

TSe Case No. 916

GONSOLIDATED CANAL COMPANY,

Defandaxt.

. V. Stirewalt, R. R. Englebdeck and Adolph
Anderson for complainantis.
We Ae Suthexrland for defendent.

THELEN, Commissioner.

OPINION ON REHEARING.

On June 27, 1916, o public hearing in the above
entitled rroceeding, wes neld in Fresno, at which time and
place evidence and argumoent were recelived on the quesilen

‘whether & rehearing should be keld herein, on petition of the
defendant.‘ As iz usual in sueh proceedings, it was stipulated
thet 4f the Railrosd Commission should decide that a rehearing
should be held, the ovidence and argument thus received should
be deemed to be the evidence and argument which would have been
offered ond received on tho rekearing, thus obvlating the neces-
sity of a further hearing. The Reilroad Commission is of the
opinion thet defendsnt was entitled to & rehearing. The de-
Sondent has mow £iled certoin sdditionsl data snd the metter is
ready for decision.

?he Lobre Ditch, through which complainents recelive

their irrigation water Lrom defendant, was congtructed and 1s




owned by the landowners and not by defendant. Defondant hasg

never meintained snd operasted the ditch except during the year
1915, under specisl arrengeoment with the plaintiffs. Tefondant
hes been able 0 collect only & portion of the additioxel compensa~-
tion which it was to receive for repairing the Lobre Ditch and

for maintaining and opereiting itin 1915.

Under defendant’s contrsets, it has the option to take
over and orverste all the privately owned ditches munder Its systonm.
There is no provision in the contract, however, undexr which the
contract holders can compel dofendant to exexcise the option.

I an of the opinion that the best Interests of the con~
sumers under this system would be served if defendsnt took over
ond oporated 2ll the privstely ovned ditches. Such action would
{n many instances result in s meterisl improvement In the service
and in the removal of inequalities in the amount and time of
dolivery of watexr now oxisting ac between different consumers on
tho same privately owned ditches. Defendant, however, can not
reesonsbly be asked or reguired to porforz vhis sdditionsl service
nnless 14 is reasonably compvenseted for the service and is assured
that 1t will rcceive the additionel compensation.

The problem could be solved by fhe establishment of a
single rete wkich would cover both the service now porformed by
the defondant end the suggested additlional service of malintaining
tho privetely owned ditckes and of dolivering wator through then
directly to cack individual consumer. Defendant, however, has
not cxorcized its opiion to “teke over the Lebro Diteh and com-
plairents have not oZfered 1o ey eny increase over the contract
rete of 754 per acre pox yoax.

Another solution of +the problem, less cdmprehensive an&A

setisfactory, would be the establishment of & sepcrete, additionsal

coxpexnsation, not corsidered ss perd of the csteblished rate, 10
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pe wald o defendan’t for the sdditionel sorvice of peinteiring and
opereting eech private diteh as to waich agreement cen be reasched
betweern defendent end the consumers thereon. 4s alresady stated,
guch arrangement was in effect during the yeer 1915 under the
Lovre Ditek, dut defendent declines to proceed under this ar-
rangement because it haos been unable to colleet the additional
compensation to which it became entitled end hes no sssurence of
belng able to collect the additional compensation ir the futurs.
Defendant concodes thet the present method of msinteining
end operating tke private letorals is unsetisfectory. Waiving
the guestion of the legel power of the Rsilroed Commission %o compel
defendant ageinst its will to maintain end operatd tko private
ditches, dofondant st the hesring of Jume 27, 1916, offered to
continume 10 maintain and operzte the Lobre Diteh, but orly if the
arzuel compensetior is paid in' full in sdvence and if the entire
compensation Is peld in advance on or before the first day‘of
November of the preceding yesr, so that the work of cleaning and
repairing the ditches may be completed in time for the next sea-
son's operations. In view of the practical difficulty which
Gofondent has ked in collecting the compensation to which 1t was

entitled for maintaining and operating the ILobre Ditek iIn 19156

end of the legal impozsibility, in the absence of the exercise

of defondant?s option under the contracts, of compelling nom-cone
senting lendowners to pay their proportlonel shere of the cost to
defendant of malntaining and oyperating thé Lobre Ditch, i am of
the opinion that defendant ic Justifled in 1ts position.

If any number of consumers holding contracts wdexr the
Lobre Diteh shall, on or before Septexber 15, 1916, agree in
writing f£iled with the Railrosd Commission, that they will pay

to defendsnt, on or vefore November 1, 1916, the entire cost of
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meintaining and operating the Lobre Ditch during the yeaxr 1917,
a8 sgid cost may be eutimated by the Railroad Commission’s

- “on stipulation of Consolideted. Conal Company:
hydreuvlic denartment the Railroed Commission will Jissue & sup-
plemental order herein directing defendant, on such entire cost
being paid or or before November 1, 1916, to maintein and operate
the Lobre Ditck during the yezr 1917. If no suech written
agreement is Liled with the Railroad Commission on or before
September 15, 1916, it will be necesa&ry'for the Reilroed Com-
migsion te issue Its brder dismissing this proceeding.

In the measntime, the ordexr heretofore made herein must
be set aside.

I can not refrain from expressing the hope that wlti-.
metely the mary difficulties and iInequalities which have come to
the Reilroad Commission’s notice in connection with the maihtainence
and opexrgtion of the privaté ditches by the landowners themselves
mey be s80lved by thelr maintenance énd operation by defendant for
a fair compensation under the supervision and regula#ion:of the
appropriate public authority. The Railroad Commission stgnis'
ready at all times to do all in its power to Dbring about this -

result.

I subrit the following form of order:

ORDER ON REEEARING.

Consolidated Canal Compeny, defendant in the ebove.
entitled proceeding, heving petitioned for a rehearing on-ffPf”
order rendered herein on April 29, 1916, end evidence and argﬁment
on the question of & rehearing having been received and the Rail-
road Commission £inding that s rehearing should be gremted end that
on the eviderce stipulated o be offared and received on such re-

hoering smid order of April 29, 1916 should be vacated and set

gside and this proceeding held open for further proceedings &s
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indicated Iin the opinion whick precedes this oxder,

IT IS HEREBY ORDERED that the order of’Aﬁril 29, 1916
rerein be end the same is heredby vacated and get aside and that
this progeeding bde held open for further proceedings asz Indicated

in the opinion which precedes this oxder.

The foregoing opinion and order axre hereby spproved and
ordered filed as the opinion and order of the Railroad Commission

of the State of Californisn.

Dated st Sen Trancisco, Californie, this 21lst day

Mg Lt

of August, 1916.

Cbmmissioners




