Decision No. .

EFOTE TEE RAILROLD CQMIISSIQN OF THE STATZE OF CALIFORNIA.

In the matter of the appl¢cauion )
of TEE ATCEISCN, TOEZEKA, AND SANTE )
IE RATLNAY COMPANY for outhority )
to lay dowx, construet, moeintain, )
and operste s Spur track in ond )
along Spear 3treet, amd scross the ) Application No. 2396.
tracke of United Railroads of San )
Tranciseo, in the City and County )
£ San Prancisco, State of )
Califorrnia. )
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E. W. Camp for applicant.
We M. Abbott for United

Rellirosds of Sen Frencisco.

GORDON, Commissioner.

0 P IYIoX

In this epplication, £iled with the Commission oz July 7,

1916, ome of the some questions is reised as in Application
Yo. 1624, docided by the Commicsion ou May 21, 1915, and revorted
on pege 998, volume 6, of the Opinions and Orders of the Rail-
Road Commigsion of Califoraisc. In that application, The
Atchison, Topeka, and Sente Fe Rellway Company asked permission
0 cross three stircets lu San Froneisco; namely, Howard, Folsom,
end Harricon Streets, end e dowdle treck line of the United
Reilroads on eezch of these streets. Permission had been secured Lfrom
the city to cross these streets, bdut the spplicent and the United
Rallroads were unsble to egree &c to the terms of the track crosg-
ings. Tre United Reilroeds hed submitted & contract covering
these crossings to The Atchison, Topeke, and Sante Fe Rauilwey
Compeny, but thet company had refused to sign 4t on sceount of
taree cloauses whlch appesred in it.

In this case & crossing of Folsom Street and one doudble track

line o0f the United Railrocds =re involved.




Suostantislly. the same contract has been submitted to the
applicant in this instence, but there 1is here only one clause

4o which the applicent objects. 1In the opinion in the other

spplication thet cleuse was set forth at length, snd since 1t is

exactly the same in this case, 1t may be quoted here:

"mhe parties hereto expressly covenant
and agree that, in the event of a collision
vetween their eorgines, trains or cgrs at sald
erossings, or in the event of accident or
injury to person or property &t or near s8id
crossings, ceused by the negligence or mis=-
conduct of the employes of any of said parties,
or by defective equipment used by sny of the
said parties, the paxrty whose employes and /or
oquipment arc aslone &t fauld shall be solely
responsible for, end chall settle and pay, the
entire Loss, demege or injury ceused thereby
and shall save the other party hereto harmless
thorefrom. In the event thet such collision
or damage or injury %o person O property is
coused by the fault of employes of both the
perty of the f£irst pert gnd the parties of the
gsecond part, thelr helrs, successors, and
assigns, or in the event thal the caunse of
such collision or damage or injury to person-or
propexty is so concealed that it can xnot be
doternined whose employe or semployes wed oI
were 8t fault, or in the event that defective
equipment of the party of the first part and
the perties of the second part, thelr heirs,
succossors and assigns, contributed to said
collission, injury or demage, then the smount
of the demage shall be borne egually by the
pariles legally determined to be Jointly
1iable: the subdiect of this provision being to
apportion responsidility for demage between
joint tort feasors becense of the abzence of
g right of contributlion between toem vader the
lawe.

"2ach party hereto covenonts and agreces that
it will forever indemnify and save harmless the
other party hereto, his or thelr heirs, success-
ors -and sssigns from end ageinst any and all
oloims, demends, liabilities or Judgments for or
by resson of aay chenge, loss or injuxy the risk
of whieh is herein assumed by such party, and
elso from and ggeinst eny end ell claims,
demends, lisbilities end Judgments on gccount




0% any death or Iinjury or domage to person
ox property the liebility for wihlch 1S here-~
in assamed by such party; and such porty
agrees to pay, satisfy, and discharge all
costs, charges, ond expenses thet maey be
incurred and cay Judgments that may be
recovered by reasorn thereof."

The Commissiox in deciding the other spylicetion, in regerd

to tals cleuse, seid:

"It 1s 2ot o part of the Commimsion's
duties to eward damages in case ¢f
accldents on oxr between corriers. If =
collision or anccident should occur the
courts would determine the responsibility
and the smount of demages, and while the
Commicsgion nes ecpproved sgreements having
similer clauses, in contracts previougly
signed and submitted to it for spproval,
1t coammot undertelke to include such
matters in cases of this cheracter, where
1t iz called upon to declde 21l the torms
under which the tracks of one company
ghall cross the tracks of another.”

I see no reason why the Commission should novr chaenge its

vosition therein set forth.
4s to tho other nmutters involved in this spplicetion, 1t

aypears Lust the spur track is needed to serve Iindusiries in
the vicinity; that the City =ond Cownty of Sen Prancisco has
gronted permissicn for Folsom Street to be orossed; and that
the crossing ¢f the tracks will be oper§ted in suck 2 marner
thet 21l trains on the switch treck snd =2ll ears or the United
Raeilroads' track will come to & full stop before pacssing over
tae intersection, and no hazard will be incurred by gianting
this epplication. I therefore rocommoend that this application 

be graznted in the following Loxm:

TES ATCHISON, TOPEKA, AND SANTE FE RATILVAY COMPANY, s cor-

poretion, having aspplied to the Commission for vermission to




construet a spur trock at grede in and slong Spesr Streeot,
across Folsom Street eand across the trocks of the United Rajl=-
roads on thet street, and = public hearing hoving been held:
2nd it appearing that this epplicotion should de granted subject
to certain conditions,

IT IS5 EXREBY OROERED, Trat The Atchison, Topeks, and Sante
Te Rsilway Compary be, and the same hereby is, graﬁted rer~

alsslon to construct & spur track im snd aloag Spear Street

and across Folsom Street end the traocks of the United Railrozds
ot the points and in the manner shown by the mop attached to
the epplicetion; said crossings to be comsiructed sudbject to
toe following conditions, viz.:

(1) T2e entire expense of constructing the crossiag of
Folecom Street shall be borre by applicent, togother with the
expense of 1ts maintonance thereafter in good ond Pirst-class
condition for the safe and coxnvenient use of the public. The
crossing of the tracks of the United Reilrosds shall be meds.
upon the same terms as those outlirced in the Commission's
oxder .[Decision: 2406) in Application Fo. 1624, to which

referonce ic hereby made.




(2} The Reilrcaed Commission reserves the right to make suck
further orders releotive %o the location, construestion, operation,
peintenance, and protection of said crossings as to 1t may seex
right and proper, and to revoke ite permission 1f, in its
Judgment, the public convenlence and necéssity domand such sction.

The foregoing opinfon and order are heredy sapyroved and

ordored filed as the ovinion axd order of the Railroad Commission
of the State of Califorzis.

Dated at Sen Francisco, Califorala, thils -:?5¥252( dey
o2 lmﬁéa. 1916. %

Y

Commissioners.




