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Decision XNo. /’//

SLFORE THE RAILRCAD COLMISSION OF TEE STATE OF CALIFORNIA.

MBLL?““ uoisivaQ

SOOCKTON FIRE AND ENAMEL BRICX
COLPATY,
Complainent,
vs. CASE No. 968.

SQUTEERN RACIFIC COMPANY,
Defendant.

S. E. Semple, for Complainant
Geo.D.Squires and F.B.Auvstin, for Defendant.

Loveland, Commissioner.
OPINION

Complainent is = corporation engaged in the menufecture
of f£ire dbrick snd f£ire clay maverials, and has offices and & plant
in the city of Stockton, located on & spur track, kmown and desig-
nated in the defendant's tariffs as Hislop.

Complainant avers that upon its request and after a £mll
investigetion of the commodity to be shipped. defendant published,
efZective July 3, 1915, a ratoe of 80 cents pexr ton of 2000 pounds,
carload minimum weight 60000 mpounds, on boulders from MMidas to Eisiop.
That during the period July 3, 1915 to June 2, 1916, meny carloeds of
boulders were forwarded Zrom Midas to Hislop, on which rate of 86
cents per ton was assessged; thet since June 2, 1916, defendent has
refused to ayply the 80 cent rate and nhas charged various sums in
excess of said rate, and im violation of peragradvh (b) Section 17,
of the Public Ttilities Act.

The icsue presented is thus one of tariff interpretation.

Defendants ariff No.330=3, C.R.C.41l, Item 1245 in Supvlement No.68,




effective July 3, 1915, xreads as follows:

"Boulders, Crushed Rock, Disintegrated Granite. Granite
Spells, Grout, Gutter Rock, Lime Rock (0f low grade
suiteble only for Road or Concrete Work), Macadam, Rip-
rap, Xubble, Tufs and Waste Rock, Strsight or NMixed

Cerloads, carload minimum weight 60000 pounds, from
liides to Eislop, 80 cents per ton of 2000 pounds.”

Vitness for comploinsnmt testified thet this rete was
agreed upon after & conference With the traffic officlals of defendant
and that & sample of the boulders was submitted previous to the pub-
lication of the rate. It would thus appesr that defendant was in
possesgion of all the faects snd intended the 80 cent rate to apply.
on the commodity tramsported and dld apply such rate without gquestion
for =z period of almest o year. |

3oulders of the kind used by compleinent are found in
vast oventities ot different points in Celifornis wherever placer
mining was conducted in the ploneer days. Complainant has secured
thex et different times from Llta, Towle, Duteh Flat and Ione, as
well &3 from Mides and, watil June 2, 1516, neld freight charges
applying on common boulders, as ver Tariff No. 330-B.

Testimony elso developed the fact thet these bhoulders
rave prectically no velue at point of shipment and are secured upon
payment of from 10 to 25 cents per ton, plue the cost of teaming to
the railroed and the lowding on cars.

In Jenuwery, 1914, complainent was receiving boulders
from Llta snd Dutch Flat and submitted extracts from & letter
written Januvery 24, 1914, signed G. V. Luce, Freight Treffic lManager
Southern Pacific Company, reading, in part:

"Tavestigetion develons the fact that this was not a
guestion of difference in rate from Dutch Flat versus
altz, but refers to commodity description there being
T3¢ per 100 1bs., on Cobbles. while on Boulders rate
is Z¢. Eave secured sample of the commod ity snd
£ind thet shipment actually consisted of Boulders,not
cobbles, and I am sdvising our Agent at Stockton to
assess cherges accordingly, cenceling his supplement-

ary freight bill, as chearges were paid originally on
correct besis, namely 754 per ton."

Tris would indicate that defendent's Treffic ilerager wes familiar

with the commedity and approved the rate.




From'the standpoint of physical transportation, there
is 0o difference In the conditlions surrounding the movement of the
boulders used by complainant and thoze used for road snd concrete

- work. A witness for defendsnt admitted that if the boulders were

consigned to 2 contractor engeged irx road and concrete work the
rete of 80 cents per ton would be applied without question.

The testimony submitted by defemdent mey be swmmarized
gs follows: That the rate of 80 cents yer ton was published withomnt
& complete understanding of the commodity and the use to which it
was to be put. Lfter & number ¢f comsignments had moved en in-
vestigaticn was mede by the Trans-Continental Weighing and Iuspection
3uresu and samples of the boulders sanalyzed by & chemist, who re~
Ported that they comsisted of silica, practically 58 per cent pare.
Following this investigation defendant discontimmed the application
0L the 80 cent rate. TWhen conflicting rates sre shown in tariffs,
sbippers cre ontitled to tho lowest rate and should not be sub jected
to the smnoyence consequent upon interpretstions placed on the value
cf the commodity or the use to which it may de put.

Inzsmuch 28 & rate may not lewfully be made on & commod-
1ty accoxding to the use to which it is put, and since the tariff
publishes rate of 80 cents per tom Midas to Eislep on donlders,
without qualification end 23 the evidence submitted clearly skhows
that the commodity actuslly ahipped consisted of "boumlders™, I am
of the opinion that the lawful rate to apply on the shipménts in
question gimee July 3, 1915, under the tariffs on file with this

Cormission, is 80 oénts por tor of 2000 pounds, carload minimum

weight 60000 pouxnds, as per Item 1245 in Supplement No.68 to Tariff

330-3‘ C-R-C- NO -41-
Defendant shouwld refurnd to complainant sny illegal
charges collected on shipments moved subsequent to Jﬁly 3, 1915.




I therefore submit the following foxm of order:

The Stocktor Fire and Enemel Brick Company heving £iled
complaint sgeinst the Southern 2ecific Compsny on account of rate
esseased on shipments of bowlders, as set forth in the opinion which
precedes this oxder, and a public hearing having been held &and &
full investigetion of the matters and things involved hafing been
red and veirg fully spprised in the premises, the Commission finds
es a fect that the lewful rete, since July 3, 1915, on boulders,
from Midas to EHislop, is 80 cents rer ton, carlosad minimum weight
60000 pounds. |

I? IS HERSZY ORDBRED that the Southern Eacific Company
refund t0 the Stockton Fire and Znamel Brick Compsny any charges
thgt may have bveen collected in ‘excess of 80 cenmts per ton, the rate |
fonrd to be the lawful rate, on shipments of boulders moved from
lxidaa to Eislop;subseqnent to July &, 19165.

The foregoing opinion and ordexr are hereby apprqved gnd
ordered filea'as tke opinion end order of the Railroad Commission of
the State of Califormis.

Dated at Ser Franecisco,Csl., this // “  day of October, 1916.
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