BEFORE TEE RAILROAD CCOMMISSION OF THE STATE OF CALIFORNTA.

ORIGINAL

Case No. 8568.

Z+ He SPAFFORD, ot al.,
- Complainants,
vs.

FRESKO CANAL AXD IRRIGATION
COMPANY and ZERUAN WATER
COMPAXY,

Dofondants.
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E. E. Spafford and G. He Weitz for complainsnts.

Short & Sutherland, by W. A. Sutherland, for
Presno Cenal and Irrigation Compeny.

Richard C. Harrison, Jared Eow and L. L. Cory
for Kerman Weter Conmpany and Fresno Farms
Company, Intervenor.

TEELEN, Cormmissioner.

QPINION ON PETITION FOR REEBARING.

Kormen Water Compeny, one of the defendants herein,
has filed 1ts petition for g rehearing on this Commission's
Decislon No.3266, made and f£iled on April 19, 1916.  The Rall-
road Commission on Mey 26, 1916, made its order extending the
effective dato of the order in Decision No. 3266 during the
rendency of the application for reheering.

On October 13, 1916, & public hearing herein was held

in Fresno, at whick timo and place evidence and argument on the -

cuestion of rehearing were prosented. It was stipulated that
in cese the Rallroed Commission should find that a rehearing
should be held, the evidence and srgument thus presented sghould
be congidereld to be the evidence and ergumernt which would have
been presented on the rehoaring. This stipulation obviates the

necesgity of a2 seéoxnd hearing in case the Relilroad Commission

ghould £ind tkat a rehearing should be held. I find that
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Petitioner, Rormsn Wster Compary, was entitled to & rehearing.
The order in Decision No. 3266 directed defenlents to

deliver to the consumers of water on the go=-called Bank Tract

and other lands in Eerman, Fresno County, the water to which

they are ratably entitled on certain water contracts 1ssmued by
Fresno Cansl and Irrigation Compeny. The order established cer~

tein restrictions and limitations on the defendants ir the sele
end delivery of water on these lands. Defendent Kerman Water
Compeny was directed to adopt and file rules and regulations

for the delivery of water.

The order was based on testimony showing that consumers

of water on the Bark Tract wore not gsecuring the water to which
they were entitled and that the water supplied by defendants wes
insufficient to irrigate the lends then uwnder irrigation, together
with the additionsl lands which have water rights but which have
not ag yet used water. Complairnents expressed spprehension with

referonce to the water which was being conveyed by Kerman Water
Company to irrigate certain rice lands of Presno Farms Company

(the ovner of the entire cspital stock of Kexrmen Water Company)
located south of Xermen.

The testimony on the rehearing shows that the conditions
attendirg the delivery of water by Kerman Water Company to com-
plainants and others on the Bank Tract in 1916, subsequent to the
hearing herein, were very much more satisfactory than the condi-
tiors prevailing in 1915, and that in 1916, Kermen Vater Compeny
received only a fow casusl complaints. Witnesces for Xerman
Water Company testified that the improved conditions were dume
lergely to the fect thet Iin 1916 the compeny received from Fresno
Canal and Irrigation Company considersbly lerger quantities of
water than were received ir 1915. These witnesses slso testified
thet in 1916 considerable work was done by Kerman Water Company
in cleaning out and relaying ditches on the Bank Tract.
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The testimony on the rehearing further shows that,
asguming the delivery by Fresno Canal snd Irrigation Company to
Eermon Water Company of the full amount of water specified in
the various agreements between Fresno Canal and Irrigation Compeny
on the one hand end Xerman Water Company and Fresno Farms Company
end their predecessors on the other, there will be sufficient
water, at least for a considerable time to come, for the suprly
to the lands of tho Baxk Tract and other lands affected, of the
entire amount of water specified In the various water right con-
tracts. Mr. Y. Teilman, who has an Intimate knowledge of the
water conditions in Fresno County, testified that, in his opinion,
the smount of water which the Fresno Cenal and Irrigation Compeny
has odligated itself to deliver under agreement of March 20, 1889/
between Presno Canal and Irrigation Company and the Bank ¢f Calif-
ornia, the agreecment of June 7, 1897, between Fresno Canal and
Irrigation Compary and Sen Francisco and Fresno Lend Company, and
the sgreement of September 15, 1508, betweenr Fresno Caonal and Irri-

Irrigated
getion Company and Fresno Farms Company, and the water rights
igsuned under said agreements, will be sufficient to irrigate the

entire 40,620 acres in the Bank Tract and other lands specified,

provided thet sueh irrigation is principally confined to decidwous
fruit trees and vines. If a large yert of the irrigation consists
of the irrigation of slfelfa lands, the amount of weter specifiled
will not be sufficient.

In theo event that the entire 40,620 acres should hereafter
require watexr for irrigation, it would be necessary for Fresno
Canal end Irrigation Company to supply weter in excess of the
253-7/8 cubie feet per second which Fresno Canal and Irrigation
Compeny tries to deliver to Xerman Water Company et the eastern
boundary of the Bank Tract. Tais necesslity would arise from

the fact that the owners of the 6269.69 acres, epproximastely, of
B




the Bank Trset whick were sold prior to the agreement of June 7y

1897, are entitled, unless their rights have been waived, to the
entire water roquired by them to irrigate their lands, not to
exceed one cublc foot per second for each 160 acres, delivered
at each 160 acre parcel and not at the eastern houndary of the
Bank Tract. In other words, 1t seoms clear that under its cone
tracts 1t is the duty of Fresno Cenal and Irrigetion Company, |
with reference to such lands, teo suffer the loss from evaporation
and geepage, or otherwise, to eack 160 acre parcel. This matter,
bkowever, 1s not importent at the present time for the resson that
the totel amount of water which is now being delivered by Fresno
Canal and Irrigation Compsny to Kerman Water Company for distridu-
tion on the Baﬁk Tract and the other lands referred to in sald
agreements is in excess of the contract requirements for the
delivery of water for the lands now being irrigated. |
With reference to the irrigation dy Fresno Farms Company
of rice lends south of Rerman, the testimony ghaws-that 60 acres
wore irrigated in 1915 and 100 acres in 1916; and thet a larger
acreage will hereafter be planted. For the Irrigation of these

lands, Presno Farms Company iastallod punmps. The tegtimony of
Jacod Menser, a director of Fresno Ferms Company, shows that under
normel conditions, Fresno Ferms Compeny will irrigate its rice
londs by means of wator thus puwped and not by means of the gravity
water secured by it from Fresmo Canal and Irrigation Company. |

Counsel for Fresuno Ferms Company and Kerman Water Come
pary stated the position of these comparnies to be that they will
not deliver and use water on the rice lands of Presno Farms Come
pany if suceh delivery results in depriving eny water right
holder on the Bark Tract and adjacent lands described in sald
agroenents of any water to which they are entitled under their
respective water right contracts. This position, coupled with
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tke service given by Xermer Water Company during the year 1916

I regard as a satisfactory solution of this problenm.

Counsel for Xerman Water Company expressed apprehension
lest, nnder one of the rules prescribed by the Railroad Commission
in saild Decision No. 3266, to be adopted by Kermen Water Company,
tre company might presertly be compelled %o assume the burden
of operating and meintaining six main canals of Fresno Cansl
and Irrigetion Company on the Bank Tract, which obligation, under
the veriouns sgreements herein referred to, in the opinion of
Teorman Water Company vests in Fresmo Canel and Irrigation Company.
It wes not tre intention oFf the Reilroasd Commission in said
Decision No. 3266 to'enlarge or alter the respective obligations
of Presno Canal and Irrigation Company and Xermen Water Company
with reference to said canals. |

Kerman Water Company, after consultation with the
Reilroad Commission's hydraulic department, will file rules
and reguletions to govern the distridution of water by 1t.

I submit the Lollowing form of ordex:

ORDER ON PETITION FOR REHEARING.

KERVAN WATER COMPANY heving filed 1ts petition for
rohearing herein and e public hearing having been held and the

Railroad Commission being fully advised,
I7 IS EERERY ORDERED that the order heretofore made and

£4led in Decision No. 3266 herein be ané the same is herebdy
modified to read as follows:

1. PFresno Cansl and Irrigsation Company axnd Xermen
Water Compeny, defendants herein, are each heredby directed to
deliver to all persons entitled thereto tkhe full amount of
water specified in the various agreements and water right con-
tracts referred to in the opinion which precedes this order.

2. Defendants are hereby directed to place and |

meintain their csnels and ditches 4in proper condition for the
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conveysnce and delivery of water in sccordance with their
respective obligations end to keep them as free a8 practiceble
from noxious weeds and vegetetion and %o provide and properly
ingtruct e sufficient nuxber of capable smployees to deliver
seid water, in proportion and rotation, to see that sald water
15 so delivered and to keep such records that it may determine,
month by month, whether the water 1s being delivered.

3., Eerman Water Compsny shell, within 30 deys from
the date of this oxrder, f£ile with the Railrosd Commisgion, for
consideration by the Commission, end Tiling £ approved, rules

and regulationa for the distridution snd sale of water by said

company.

The relief o waich Kerman Water Company is entitled
nnder this petition for rehearing hereln having beer granted in
the preceding portions 0 this order,

IT TS TERERY FURTEER ORDERED that said potition for

reheering be and the seme is hereby dismissed.

The foregoing opinion and order are hereby sprroved

and ordered filed as the opinion and order of tke Railroad

Cormission of the State of Celifornis.
Dated. at Sen Francisco, Celifornis, this.Z{st&ay

%J,&W

Commissioners.

of October; 1916.




