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BZPOZE TEX '-?.A.ILRO.AD COMUISSION OF TEE STA’I-‘“ 0" CAI.IFORNIA

sgoagﬂ

In tke matter of the epplicetlion of

Southern Dacific Compsny for adjust- -

ment of disputes which have arisen De-
tween it and Framk L.Delong,also kuown

88 P.L.Delong; E.Clemexns Eoxrst. COmpany.

& corporation; Kelley & Zexry Co¢., &

corporation; W.D. Sheldon & Co., & CO~ “ .
pextnership; Girvin &:Eyre, & co-paxt~ } 4Lpplication No.2574.
nership;’ Strauves & Co., Volmer & Perxry,

& co=-partaershiy; NLBIum & Co., 8 cor-

poxetion; Moore,Ferguson & Co., & co-

partaerahip; and Somers & Co., a cor-

voxration; concerning Interpretation ¢

Caxr Demurrage .Zariff No.2-D,C.R.C.No.6.

Elmer Uestlake, for applicanx
Seth Maxun, for Sex Frazcisco Chamber .
of Qommerce axnd various protestents.

Gordon, Cormissionor.

| This i & proceeding imstituted by the Southern Pacific
Compeny witk reference to umpeid . demnrrage charges asseesed agalinst
consignmenzs of grazn destined to waxehouseo at Port Ccata. |
' Briefly,‘the petition slleges thet &uring the perio& from
June to December, 1914 certain carlosds. of grain were traneporte&
Lrom poinzs in Califoxnia to Port Costa £or various eons ignees; fthaz
the waloeding from cars into warehouse was nerformed by the Southern
Pacific company, That prompt notice of arrival of consignmonts was |
given consignee; that unloading could not be perﬁormed wtil dn-
structions hed been received from the.conzignees, or their represent-
atives specifying the door of o desigﬁamea warehbuse oxr partiéular
- location wkere car could e unloaded; that the unpaid demurrege, \E
amounming 0 $1410.00, covers only the excess 02 Lree time betweeg
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notice of arrival avd the receilpt of instructions to-plaée the cars.
o The followﬁﬁg sﬁ#temenz sets forts in detsil the demurrage
originslly assessed, améunt cancelled and the amount claimedito‘be
due: o
Derurrage

Originelly Demurrage Demurrage now
Concisnee : hAsses30d Cancelled Azsesged

Praxk L.Delong,also , . L
mown &g P.L.Delong 5 78.00 $ 27.00  § 51.00

E.Clemens Zoret Compeny  177.00 56.00 141.00
Xelley & Heaxy Co. 105.00 24.00  §1.00
W.D.Sheldon & Co. . 198.00 §7.00  111.00
Girvin & Eyre = - 198.00 81.00 YAL7.00°
Streuse & Co. 506.00 102.00 204.00
Volmer & Perzy 102.00 48.00 54.00
%.Blam & Co. | 75.00 36.00 59.00
Mloore, Ferguson | 9.00 6.00 .00

Somers. & Co. 969.00 . 360.00 609.00

Since tke Liling of this action doore, Ferguson & Co. have

paid thelr demurrage charges, amounting to §3.00.

It is alleged that tho uwnpaid amounts in dispute have been
assessed in conformity with Car‘Demnrrage,Tariff'NOuZAD;'C.R.C.xo;s,
end the consignees have been given the bemefit of every doubt in the
Sinal compuxatiop. The Carx Demnrrgge Dariff i comstructed im con-
Lormity with this Commisszion's Gepersl Order Nolz. effective lay 1,
1911. |
- Rules & and 15 of ﬁhe Qarif£ read az follows:

‘ Rule 3. |
Dorty-eight. hours freé time computed from the Lirst
7 s.m. sfter cars are placed and notification of
errivel is given to consignee will be allowed for

wnloading all commodities except 0il from tank cars,
Zor which twenty-four hours will be sllowed. .




"(B)} Whonever it shell eppear to the satisfactior of
tze Commission thet the lailumre of & relilrosd to
furnish & car or cars for loading within the time:
fixed by thete ruvles, or the Lailure ¢f the ship-
per or consignee 10 load or unload the same was
due to causes beyond the control of such carrier,
ghipper or consignee, no payment szall be re-
aguired to ve made on sgcownt of such delsy.™

Rule 15.
Tihenever any disputes arise beiween shippers,
concignees and carriexs concerning the inter-
protation of these rules and concorning any

claim arising hereunder, the sswe Shall be
subnmitted 10 the Commission for sdjustment.™

'Qhe petitibn‘etates-and it‘is coﬁfirme& by the testimony of :
applicant's witnesses, that &t the present time, an& for & poriod of
more than twenty years, The practice at oxt Coata hag been 10 give
con»ignees_notice of the errival of carloed uhipmenta of grain by
ontry 1£ books provided epecifically Lor that pui@oao, The books

are xept in receptacies.similar to postoffice boxes, one book and one

box £or esch warehoﬁae, fhe‘key of which i3 held by the represeatative
of the particuler warehouse, who checks the book daily, or oftener, as -

the circumstances mayvrequire. and receipts for the information dt thel
time of checking the book. This methoed of notification, applicent
contends, is a complete compliance with paragraph "A" of Rule 3.A

Terminal Teriff 230-G ¢.R.C.1260, carries proviaiona in
Items 42 8nd 43 for tne service of logding amd wnlosding grain at
Port Costa warehouses axnd 3ince this service was performed in each
cese by applicant it assumed the responsidiXity for exy deley in wo-
lba&ing,after receipt of'definite inio:métion'tolspot cars at;fhe~
“waroncuzes. ' |

The cancelletion oZ charges emounting to $807 00 wes mede,
for the following Tos2OR8: |

Demnrrage was . originally aszesged alter *orty—eight houru,
computed from the £irst 7 a.l. following the date of enzry in ware-'
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houaemanfs notification register, even though the entry may have beexn o
N 3 mede prior to ZLApM. Since,'under ordinary circumstances, the notifi-
cation may not have been actuslly received uwntil after 7 AJ., con~
gignees have been givexn the venefit of any Govdbt ami corrected charges 5 ‘
are computed from 7 A.M following notification received dﬁxing regulex
dusiness hours. Allowances are 8lso made in the corrected charges,
by the Southern Pacific Company, IZor any falilure of its stevedoring
erews to unload caré'promptly upon the receint of ipatructions.
The petition, in conclusion, recités:
"That said consignees refused and unow refuse to accept
or 1o pay sald demurrage chargesS as now agse3sed, oOr
any pert thereof, and claimed, and now claim, that be-
cauge of conditions claimed to have been cauwsed by the
inpendiing Zuropean war, and conditions claimed t0 ex-

it by resson ¢of the war itself, they were uneble 40
secure bottoms into which grain could be loaded 10

pake room for incoming grein, or grain oz hapd,. or

that, wken vessels could be secured., the risk of ship-

mont wase to0 great to warrant chipment, and that these

alleged conditions bring the cousignees within the ex-

ceptions provifed for by subdivision (E) of Rule 3 of

said Tariff. With this position petitionexr 4id not

and does not now agree, and c¢laims the right to assess

demnrrage‘chargea\aa now &ggessed.” _

”he se consignees having refused 10 pay any demnrrage charges,
vetitionexr, on June 2,1916, in order %o prevenx the runnxng 02 the
statuze ofﬁlimitation;‘filed-auits in couxt to protect its interests
and to avoid.theﬁpenaltiegwdf the law for failure to collect tarifse
charges. | -

; | Petitioner asks thet the Commisaion examine into the merite

ﬂ' of the claims and issue an appropriste order.

. Between the dates in question 2991 cars of grain arrived at

' Port Costa in care of the Grangeregﬁarehouse; out of waich 608 were
held overtime and démnrragq of $3462.00 assessed; of thié amount

- §2217.00 wes charged sgainst 259 cars involved in fhese'proceéaings,

taus indicating that #1245.00 was asgessed againat other consigneea, .
& part was paid and the balence cancelled for the same reason as was

the pSO? 00 1n favor of these protestants.

It does no appesr Lrom tho . evidence that there. wes any ’




vunching in treneit, 65 thet term i commonly umderstood. It seoms
that yetitioner wa3~ready at all times to make deliveries, but due to
tae nnmber of caxs arriving and the limited capacity of. the Grangers ‘
warenouae, & congestion was createa in excess of the warehouseman'a
ability to handle. ALl the nnpaia demnrrage accrued while the cars
were beinb held awaiting placemexzt ordexs.
- It was showz by exhibits and by the testimony 0f witzesses

that cars were ususlly "spottod"'by petitionexr on the day instructions

were receive&. A speclfic transaction was teatified 10 in the case of
| cars LY 1066o and SP 82370. These caxs srrived at Port COSta July
2Btn, ‘but no instructions Lor Placomont were received unxil Auguzt IOth
when both cars were switched within an hour. Demurrage in the .U of
'¢30’oo wes assessed against esch car. That the. axr;val of cars in
large nuxbers at the Graxngers Warehouse was upusual Lo ,hown.by ,
petitioner's exhidit No.TI, only 515 cars being received during the-
period June to December, 1913, as compered with .2991 cears for the
‘corresponding perioa 02 1914.

Proteztants deny that the Southern.?aoific Conpany haa any
authority to charge demurrage in excess ¢f free time elapsing between
entry in 000k of notice of arrival and the giving of instructions o
place the cars, or for‘any period of time. Qhey\fnrthér asaert'that
all care were billed to & designated warehouse and could ndt_be un-
Toded uwatil et .at the warehouse, mor could demurrage commence to.
run’nnmil cars were'plaoed; Purtier, that there waes o biockgde gz Poxrt
Costa of grein cers, that this blocksde was brought about qnd added to
by cerrier bringing loaded cars $9%0 Port Coata, lmowing seme would
be buncred at or near destin&tion and that the causo 0% any delay in
nnloadtng'was due entirely %o the omissions ‘and, negligence o2 carrier
in failing 1o unload promptly.

The position taken by protestants is mot subatanuiated by the |




evidencé. In most cases tne cays wore billed to protestants in care |
of the Grangers Warehouse and therefore, could 20t be spotte& wtil
definite inmetructions hed been received.  The unloading was accom~
plished by the petitioner at & charge per ton provided im its tariff
end the testimony and the exhibits show that, withrbux Low excepfions,
cars were promptly spotted upon receipt of.instructibgs.from.ware-
housemen and unlosded without delay.' When‘delaye a1d oceur after

recoipt of placement instructiona, potitionex as°umed the rez ponsib-

'ility and cancelle& the charge.

Iax not_tn sccord with the view of one of protestent’'s
witnezses, who took the vosition that because no direct notice ﬁad
veen sent o his firm at San Francisco, demurrage tariffihad 10t been
complie& with. Upon crogs examination, it was a&mitfed thet during
twonuy Yesaxs prior to the as3sessing of these particular demnrrage )
charges the only notice ever given his fixm and others of the asrrivel
of cars at Doxrt COSta'was,the enfry in warehouseman's notificaxion'
book. The evidence further indicstoes tret,in the absence of sdvence
informaxion. warehouseman notifies consignees promptly, ei*her by
telephone or mail, 0% the arrivel of cars and asks for instructions.

ing the three months, Jhpe, July and Angust, :of 1913 and
1914, grain receipts at Grangers Tarehouse were as £ollows:

Ix Water Cxaft . Bx Cax notal

1913~ 18;350;946'pounds. 2,964,283 pounds. 21,295,229 pounds.
1914~ 27,986,309 " 85,937,237 " 113,923,546 ™
The tomnage £or 1914 13 more than 500 pexr cent of the‘tqnnégé

for 1913. It is of record that on & pumber of obca°ioﬁe"when,the
Grangers W&rehouae wasg completely £111le4, notice was givon by the
management to interested £irms to discontinue congignmonxs.‘ Apparént-
1y grain dealers,did not See £it to conslder theée 1hsfrtctions'and
nermftted cars to come forward;. In many inwtances after cars ha&

_been held wnder demurrage aweiting space in Gxangeru Jarehouse. they
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were Zorwerded 0 other Warehouses at Crockett, whers no-congeatioh
. B | B

| ‘No doubt tke heavy grain crop‘of 1914 &n& the Eutoﬁéan war
hed much to do with p:oteeténxsf failure to uwnload cars promptly.
But the mere fact that vessels could not be secured o quickly“move,
toe grain through the warekouse at Port Coste is no juétificat;on_
Zor refusing to-pgyvtheae demurrage charges.

The Interstete Commezce dommissidn, inI&S Dbckot‘ez-asa,

25 I.C.C. 314-324, seys:

"The cearriers are wnder mo obligstion to furmich
storage in cars, dut if they volunterily wnder-
take o provide such storage they are entitled
to0 reasonable compensation therefor, which, &8
the Supreme Court hes said, may include.s prof-
it beyond the cost 02 the sexrvice. There can
be no Justice in permitiing one consigree o
hold cars for storage or for his conveniexnce or
economy whexn the dusiness of shippers is suffer~
ing because they cannot get those cars for load-
ing, and the carriers are deprived of the earn~
ings upon such loading. If additional charges
for the purpose of releasing tracks are proper
ard reasonadle, WhY are they not egquelly proper
and reasonable wrex for the purpose ¢f releas-
ing csra?™ '

'Carrierg are not regquired %to provide étorage“in‘cars and. when,
by force of circumstances, equirment is used for sugh purpose the de~-
IUTTEZE CLATEES 82 Prescribed in our Gemeral Order No.2, effective

May 1,1911, should bve enforced.

Shippers and carriers should use every offort to promptly re- , | {
lesse carz, in order that there way ve free usé of the-eqnipment and ' ’

this is especiallylurge& during rush sessons and 8t o time of shortage,

4

* such as exists at presomt. |
| Prom the record, I sm umable to £inmd that the congestion at ]
Port Costa was due o dny'cause'other than profoat#ﬁxa; unn§ual1y |
large tonnag§ and theii{inability t0o s@gure vessels Lor trana-shipneﬁt{.
Furthermore, it does not appear tast thq.detention of.chsfwasf .
ﬁnavoidable. for protestants coul&‘have'syoppéd-fhefshipping‘of graiﬁ',
| o o

‘ : b .
after having beenm notified that there was no space. &t Grangers, or the

consigaments could have been diverted to other warebouses at Crockett, |

-l




where storage was svailadle. .

Tpon. conuidera'cion of all tke evid.ence. I am of the opinion
and find that the ohargee in question are not shown t0 have been’
improperly assessed =and they should e paid.

I'recommér.d._. the following form of order:

The Southern Zacific Company heving mede aﬁplica‘tion 10 the
Commissgion £or a ruling with reference to Rule '3 of Pacific Caxr
Demurrage Lariff Xo.2-D,C. R.C.No.6, iz connection’ with wnpeid de-
IUYYEZE charges ssgsessod at Port Cosst d.u::ing the mor.tha June to
December, both inclusive, in the year 1914, and a pu.blic hearing
having been held and being fully apprised in the' ;preniisea and basing
- this order on the findinge off fact set. out .in the opinion, )

Il IS HEREBY O'@uRED that the Sou‘them Racific Compary en-
force yparagraph (A) of Z:‘cule $ of Taxriff No.2-D, C. R.C. Yo.6, and
collect d.e;:rur_:age c_harges amouanting to .,,.3.40_7.00.» .88 set zo;rft;h :._n
tke applicetion, viz; | |

Demuxrrage now
Consignoe Apngeased

Jrenk L.Delong, also '
kmown &3 F.L.DeLong %51.00

E.Clexzens Horst Company 141.00
Kelley & Eonry Co- | 81.00
. D.Sheldon & Co. . 111.00°
Girvin & "y‘re 117. OO
Strauss &‘CQ. . | | 204.00{ “
Volmer & Perry . 54.00
M. Blum & Co. 59.00

Somers & Co. o 609.00

*he foregoing opini‘on exd order are. here‘ny*approvéd and




ordered £iled as the. oPinion end order of the Bailroad Commiasion

of the Stame of California.

Dated ot San zrancisco California, th13.2n~¢L— day of 55‘4~vﬂ$°“/
1916.

_ /ff%,yﬁﬁ,% ,

_ﬁ@@/@(//cf—%gw

Commiesioners.




