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LOVIZLAND, Commissioner:

This iz an scetion brought vy the Californis Peckizng

Corporation, orgenlzed wnder thc lewes of the State of New Tork,

wherein remarstion is demanded in the sum of 18202.65 ggainst the

Soutzern Racific Company accovnt charges neid on chipments moved

between June 27, 1908 end Moreh 1, 1916; slso in tke sum of $1209.64

egeinet Qhe Ltcnison,Qopeks & Senta Fe Relilway Company ecconnt ship-

ments moved Liay 12, 1909 to faren 1, 1916, botn dates inclusive, =2

ner exhibits 4L, 2, © and D attached to and nede pext of the compleint.
The complainent contends that the ruvtes a3 asgesced and

collected, which include clazs and commodity rotes. coveriﬁg,cona-gn-

rnernts which moved t0 snd from points in the Saz Josguin Valley,

were 1n excecs 0f the rates in effect botween San Frexcisco and

Zoc sxgeles, ond, therefore, that the higher rates collected were

in violution of Section 21, article ZII ¢f the Comstitution of tne

.

Svave of Callloxmic nrior to and subseguent to the date of i‘tat




smendment, October 10, 1911, and were walowful. Complainant®s test-

imony wes not controvexrted amd wes 4o the e¢ffect that the slleged
walawful charges hed cll veen poid, as ovidenced by the origimal neld
2reignt bills introduced os oxalbits. |

The comvleinent reute on the zllegotioz that defendont
carriers wore not suthorized by the Rellrosd Cozmizsion of the Stete
of Colifornia to chorge less for the transzporiation of shipments of
the charsctor smecified for & longer dlstence than for a shorter dls~
tance and submitted tho cese without srgument, f£iling 85 en exkidbit
a ¢copy of the decision o2 the Unlited Stetez Clreult Couwrt ¢f Appeals
iz Case No. 2643, Southern Pacific Compeny (Pluintiff in errox) vs.
Californis Adjustment Company (Sefendant in crror).

Defendants inmtroduced in evidence twelve exhidbits, same
being certified copies of orders and resolutions adopted by this
Cormiscsion, and 1% wes elso stipwisted (Trernseript,vege 12) that
the iitnutes o the mectings of “he Commizsion (Transerint,vege 15)
exd cuck tariffs on file with the Commisgion relevent to tie case
would e considered.

The schioments in questiorn moved during two distizet
veriods of time; these moving orior to Cetover 10, 1911, the date
the constitutional smendment became effective, and those nmoving
subseguent thereto.

I 4o not comsider AU necesgery LO HRIE UHPOR thé gtotns
0f arny of the claims covering ghipments wrich moved vefore Octobver
10,1911, fbr the rezson that ell are verred vy the Stetute of Iinmit~
stions.  is to tho other cnipments, moving subsequent to Octobver 10,
1911, &ll ere borred by Section 71(D) of the Pwolic Utilities Ast,
excent trhose moving within two years prior to the filing of thése
complaints, December 5, 1915, waich would Xeep alive only sueh claims

Aavolving shipments moved oxn or gfter Decomber 5, 1914&.
]




Section 71(%) of the Public Utilities Le%,effretive Liarch

25,1912, reads in vert as Lfollows:

TLll complaints concerning excocsive or dise
criminetoxry cherges szs8ll be Ziled with the
Commission witaln two years Lrom the tinme
the cuuse of zetion scerues.”™

it 1s, therefore, only necesecery to dotermine whether the
éomplainant is entitled t0 remarztion on eny of the shipments which
moved on and after December 5, 1914. Zoth Soctions 21 and 22 of
«rivicle ZII of the Constitution wero smended Cetober 10.1911. ™
long wnd shoxrt naul clause in Section 21 was continued in éffect and
The express provision made trerein for avplicstion by “he carriers
t0 trhe Ralilroed Commission for nermissior to deviate therefrom wWaere
ever the Commissiozn, afler Lzvestigation, authorized the carriexs

"20 charge less for longer then for shorter
distances tror the transporiation of persons
or propoxty.”

It further profided thet:

"Rke Rellrogd Commission may from time to “ime
nroscribe the extent To which such comnery ney
bo relleved fLrom tre wrobibition to charge
less Lor the longer tran for the shorter rnauvl."

2y Section 22 of irticle XIX of the 3tate Conmstitution the
Commission wees enlarged and wes ageln vested with power to establish
trensportatlion charges and tho Leglislature wos vested witz full power

0 confer
"upon the Railrosd Commission additlionsl powers
0f the same kind. or Gifferent from those con-
fexred herein which are not inconsictent with
the powers conferred wpon the Rallroazd Com-
misgion 1in thls constitution « x « x."

Sectlion 22..xtlcle XZIX, further provided:

"?he provislons of this Seetioz choll not ve
construed 1o reseal in whole or inm part any
exicting law n0v Lnconzistent herewitr. &nd
the 'Rellrozd Commisslion Act™ of this State,
epproved Feovruary 10, 1911, shall be con-
strued with reference to this constitvtional
provislion and sny otner constitutionsl pro-
vislion vecoming operstive coancurrently here-
with. ~nd the zald aoe¢t shull have the samo
Lorco end eflfect o2 412 the some had heen
recsed ulter the zdoption of trhis nrovision
of the Coxestitution and of sll other »rovisiozns
sdonted concurrently nerewith ’ Ak A e

-




At the time the constitutional amendment became offective

there wes tnder consideration by the Railrosd Commission the San Joa~
¢uin Valley Rate Case No.llé, involving all Ciase rates betweeﬁ Los
AngeleS‘andlSan Froncicco and all intermediate pointe via San Joé-
cuin Valley routes1 both as to their ahsolute and relative reasonehle—
ness, end in determining the guestions raised in that pioceeding‘it
beceme necessary for the Commission to make an investigation of the
competition of ocean cerriers between Sem Franoisco and Los Angeles
and the effect of suck competition upon the rates involvéd in' the en~-
tire territory now under consideration; this dnvestigation necessarily
involving the considersation of the provisionz of Sections 21 snd 22 of
Article XII of the state constitution. - |
‘The eviderce introduced by defendants shows that immediately
following the adoption of the comstitutional amendment, the traffic
officiels of the defendsnts and other cerriers, gppesred before the
Commission ard requested a formal order of the Commicsion relieving
the carriers fLrom the #iolationa of the long and short haul c¢lause in
cases Waere actual competition had brought about deviations Zrom the
constitutional provisions. These preliminary applications wero
made between October 15th and 20th, 191l.

The record shows thet the Commigsion made nany invest-
igations, the applications being handled principally by Xr. Commicsioxer
Bshleman end myself snd that wo were 4m frequent conferences with ref-
erence t0 these matterece.

It was se the result of thése inﬁeetigations, nmade immodiqxo-
ly after and prior to the adoption of the constitutionsl scmendment,that
the Commission reacked the conclusion thet there was Justification for
continned relief from the provisions of the amended cozstitution
and entered its orders, found in the record, granting the carriers

roliefe.




The Commizsion’s intorvretation of the smondod section is
thet the -carriers are not required to make application for Perxission
t0 charge aigher rates to the intermediate points thsom to the furthor
distant points, but tzat they are regquired to make spplication foxr
rermission %o chargé & less rate to the further distent point than
to the intermediate point , and aftor the Investigations mode in
Octoser, November and Decombor, 1911, axd Jepuary oxnd FPebruary, 1912,
it vernmitted the cerriors to continue smeh deviations.

In rea.c.b.ing these conclusions fall conzideravion wes
givon not only to the rights of the carriors, but t0 the interests
of the skhippors, for it wes apperont thst 10 deny the epplications
would have resalted in carriers ettempting to raise rates applying
betwoen the competitive points, which would have deprived thoe
saippers of tae cmvenicnce of shipping by rafil and 4iverted the
traffic to the ocean competitors and that thiz adjustment would
ot have resulted in any lower ratez to the intermodiste points.

Carriers were required, by order of Octobor 26, 1921,

10 present o coxplete list of the doviations asnd to Justify such

deviations In ordor thot the Commission nlget, in future Iinvest~
1getions

"From time to time preseribe the extent to
waich suck compenies might be relloved
from the prohibition %o charge loss for
tae longor then for the shorter maul.™




This was the object sought to be accoumyplished by the

Commisgsioxn, and thet its orders received the iInterpretation which
I have pleced uwpon then is showz by the statements made by
Ir. Commissiomer Eshleman, who presided at the first formsl hear-
ings. | ‘

Cage Zl4.
Janmary 2, 191Z2; Tracseript, page 16.

"ir, Bradley: Just one more question: Do I understand
now thaet In the mesntime, until this investigatiorn pro=-
ceeds, the present adlustiment continuwes ard the Commission
grants o temporary order.

Commissioner Eshleman: Necessarily so, lr. Bradley,~
no other possible course opern o uUs.

February 15, 1912; Iranscript, page ll.

Yr., Anewalt: We think we have but still would not like.
to he catght in the position of having falled 4o either
ask £or relief, or to protect ocurselves, or to put curselves
in good stsnding with the Commission.

Commissioner Eshleman: As long as the Commission %8s
aasured of the good faith of any carrier, It will not tale
advantage of its mistakes. That certainly is our attitunle.

Pebruary 15, 1912, Transoript, page 19.
Commissioner Zshleman: There can be no gquestion in ny
nind 83 to that, as to the Jjustification of those violations
during the pendency of thais order. I feel that absolutely.”
By reférr::ng to the order of November 20, 1911, all
question as %o the intention %o grant these &efendanta the relief
for which they had spplied, and that investigation justified such
action, 4is set at rest. The tile of the order resds:

"permission to carriers to continuve present

rate bagses and adiuctmert of rates pending

hearing on applications for relief from

provisions of Sectlon 21, Article XIX, of the
Constitution.”




The arder expressly recited thst:

"Permission is hereby. granted to railrosds szd other
trangportation comparnies until Jannary 4, 1912, to
file for eosteblishment with the Commission in the
manner prescrided dy law and Iin sccordance with the
Commlission's regulations, such changes in rates axd
fares a3 would occwr in the ordinery course of their
business, continuing under the present rate bases or
adjustments, higher rafes 6r Z8res A&l 1LLOrTodiste
rointg; Provided, that In so 4oing the diserimination
against intermediate points is not made greater than
that 1n existence October 10, 19217,

This order authorized carriers, until Jamuary 4, 1912,
To deviate from the provisions of the smended seotion, provided
that they &4d not inmerease the discriminetion sgainst the inter-
medliete points, principally for the reason that therewas under
consideration at the time the establishment of rates as reason~
sble per se at the intermediate points, and to further investigate
the ressonsbleness of such rates before entering a final ordexr
in which"the extent of the dlaerimination should be determined;
that Iis, the Cozmissior wished the carriers to understani that it
intenfed to determine the extont of the disoriminatiorn which
they rocognized as Justifiable at the time the order was entered,

The investigatione a8 to the extent the corriers might
ddseriminate sgainst the intermediate points were not concluded
wntil after many formsl axd informal hearings had been held wifeh
resulted in the £inal orders Jums 19, 1916, Decision Nos. 3436, 3437,
3440 and 3441. These orders definitely determined the extent to
waich the carriers nmight disoriminate agalnst the Iintermediate points,
and it wag the intention, expressed in the many oxders to whiech I

have referred, to permit the carxrriers to deviate from the provisions

of the loung and short haul clause to the extent indicated by the

Commissiorn in such crdéra.




The decisziox of the United States Circuit Comrt of Lppeals
in Case No. 2642, Somthern Pacific Compaxy'vs. Californis 4djustment

Company, supra, which decision, of cowrse, was baged upon ovidence
before that court and upon which councel for complsimant relies, is
in conflict with thiz Commission's decisions end ordersz. The record
iz not vefore me and I am unable to determine just st facts were
presented 1o the couwxrt, dbut it seems appa.ranf that a1l the pexrtinent
evidence presented in this proceeding waz not yrecented to the Fed-
eral Cowrt. |

The constitution does not reguire the Commission %o
definitely determine the reasoxmsbleness per s¢ of the rates to the
intermediate ﬁoints iz granting spplicetions Loxr permissioxn %0 .
cherge o less _1_-_a_'§_§_ to o further distent point. The Commiscion
nerely acted within the power grented by the comstitutior axd
vermitted the carriers to cnerge less to the further dlstant point
than they were at the time cbargine; %0 the intermediate point.

The Supreme Court of the United States, in the cese of.
Undited States of fmerica et sol., vs. Merchants & Menufacturers

Traffic Lssoclation of Sseramento, No. 452, October term, 1916,

decided December 4, 1916, ard not yet reported, 2eld,in comstruling
the Lourtk section of the Interstate Commerce Act:

"The oxders nere in controversy were

confessedly baced wpon applications

rede by the carriers.™

The court further held that if the Commission were om-

powered only to either grant or dexny In toto the precise relief applied

Lor it would nakze the long ond short heul c¢lause of the Feleral Act
armmozikable wnd defeat 1t purpose md thet suck & comstruction




mIe at varisnce with the broasd discretion
vested in the Commission and the nrevelling
practice of administrative bdbodles. [T Zgile
T0 give ellect To tne provisiorn that the
Commizsion mey Zfrom time %o time prescribde
the extent 10 which such designated common
carriers may be relieved f£rom the operation
- of this seetion.™

The court nheld that in granting such relief the oxder
of the Commissiom iz permissive merely™ thaet the carrier i3 the
only necessexry party to the proceceding: that the_ Commiscsion repre~
gents tze public and that 1f the ratew shown in the tariffs filed
mnder tae sutnority granted by the Commissior are bolieved to be
wnreasonable by shippers, or wnjustly discriminatery, the shipper
is afforded sxn smple remedy by a direct apreal to the Commiasiox.

The same rules are apvlicable to the ;proviéions of owxr
constitution. The comstitution and the stetute have not underteken
%0 circunmsceridbe the Commdssion's power in determining the Lorm in
whick avplications shall be made; have not undertsken to determine
whether they sball be formel or informel, written or oral, what inQ
vestigatior shall ve bad, or whether the order granting an apvlication
must oe made £imel, but,om the conmtrery, heve cxpressly provided thaot
the Commission mey "from time to time™ prescribde the extent tq which
carriors may be relieved Zrom the provisions of the long and short
heul clause, which iz precisely what hag becn done with respect to
these rates.

The decision of the Supreme Cowrt of the United States i=
iﬁ accord with the declision of this Commission rendered in the Scott,
Megner & MilIer case, Vol. 2 Opinions and Orders of the Railroad Com-
niesion of Califormia, P. 636, wherein it was held thet:

rkf the shipper were dissatisfied (with the

relieZ granmted to & carrier, or if he belleved
the rates to the intermedigte pointzs to be wn-
duly bigh, or the diserimination caused by our
order granting relief to be mnjfustifiable) he
could apply to the Railrosd Commissiom to
alter the rate *¥¥m,




It iz apparont thet the constitution does not contemplzte
that any vermenent order shell be entered, ut, on the comtrory,
expressly provides the contizuing power 0 modify ordors "from time
t0 time™ and "the extent™ to whickh the carriers may be rolievod.

Me seversl orders herein reforred to were the result
of separate investigations and, in the light o2 thoce investige~
tions, tke Commizeion wndoertook t0 modify previouns orders, Just
es 1% mey now, upon further Invostigetion, modify the latest or-
ders, entered Jume 19, 1916.

The 3ame principles.involved In thics czse wore comslidered
by this Commission in the Lollowing coses:

Case Noes 283, Scott, lagner & Miller et al.

vs. Wezwhorn Pacific Rallway Company, Vol. 2,
Opinions and Oxders of the Rallroed Commission

of California, 626=628.

Cese No. 376, UW. Ce. Ponoyer, ¢t 8l, v3. Southern
Pacific Company, Vole 3 Opinions and Ordexs of

thae Rallroed Commission of California, 576=579.
Case No. 762, Pnoeniz Milling Company vS. Southern
Zocific Compary, Vol. 7 Opinions and Crdors of

tho Rellrosd Commission of Californies, 677-682.
Case No. 878, Fresro Treffic Assoclation vs. Southorn

Recific Company Vol. 8 Opinionc and Oxrders of the
2allroal Commission of Californis, 390.

In the latter case, decided November 8, 1915, 1t was

A3 vals Commission hes, aftor Investigation,
avthorized thc carrlerz, pending the further
ordexr of the Commission, to camtinue the
dovictions fron the long and skoxt haul clauso
beroin involved, and a3 tano guestion of the
violetions of the long and shoxt aeul clause
Ie the =ole basis for the ¢lainm oL roparation
kerein, tho complaint should vo dismissed.”




I hold that by our comstitution this Commission has
been vested with power equally as brosd end comprekensive as tze
power vested In the Interstete Cozmerce Commission by the amen&edv
fourth coection to prescridbe the extent, from time to time. thot
¢cexrriers mey ve relieved from the long‘and short haul clouge, aé
wee declded by the Supreme Court of the United States in the cese
of United States vs. Lerchents & liooufecturers freffic L3zocistion
oL Sacramento, supre.

The Iindings may be summsrized as followe:

l. Chet the Commission, after spplicatioz by fhc carxriers,
snd Investigetion, granted carriers permission Cetober 25, 1911, to
contizue the lower charges ot more distant points, theredy estadlisk-
ing sven rates as required by the Stotson-Zshleman .ict, &xnd thet ts

orders of Hovember 20, 1911, Jomuary 19, 1912 snd Yobruery 15, 1912

confirmed, emong other things, the permissicy theretofore arted
U .

the carriexs to cherge les:s Lor the lomg then the ehort-haul in 211
the cases mentioned in the complaint. |

2. Tkat subsequent neurings send investigations have been
zoll& foxr the purpose 0L lnvestigating the intrinsic ressonabloness
oL higner rates at intermediste points, dut thaf Thets Ilanvestigations
ald not offect the right of the currier to charge 1e§a for the loxng
Zaul wader the permissions theoretofore grented.

Regardless of whet the courts mcy Linslly hold a3 to the
sufZiclency of the investigotions mede by the Commission snd of the
order relieving cerriexs from the long &nd short haul vronibitions
of tae Coxgtitutior and the Public Utilitles let. in my judgment
there can be no queation 25 to the carriers having deen grunted such
rollief by the investigetions 0f the Commissioz lez2ding up to0 the
necxings In vne Szn Jozguin Velley Rate Czee., No. 116, decided

dorch 28, 1912, Vol. 1, Opinions and Orders of the Roilroad Come

bl wd

misgion of Californis, page 95, wherein the class retes between

~1ll-




San Francisco and Log ingeles were pocitively snd definitely do-

Termined.
It follows tThat the complaint should be dismissed, and

% trerofore submit the following Zoxm of oxdor:

02DE2

sk

Tne sbove entitled c2se having come on regularly for
heering and the Commissioxn belag duly upprised in the premizes,
i IS‘HEREBY QXDZXD thut vhe coxpluint in the shove
entitled case o zna the scme ie hoerety dlemizeed.
The Zorgolng opinioz and order are hereby enproved end
ordered Tiled a5 the opinion and oxder of the Zelilrozd Commizsioz

of the State of Califoralc.

Doted at Sarn Franeisco, Calliforzis

Commissioners.




