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wreQQ0mme

CALIXORNIA CAXNZRIES COLPANY,
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Complainaunt,

SOUMEERY PACIPIC COuRANY, ATCEISON,
TOPEXL & SANTA FE RAILWAY (C/L),
WESTERN PACIPIC RAILVAY COMPANY,
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Defendents. -

Sanborn & Roehl, for Californis Cenneries Co.
Ce W Durbrow, Lor Souwthern DPacific Co.
6. H. Baker,for Atchison, Topeks & Sente Fo Ry.Co.
Allan P. Matthew, for Westeorn Pacific Railwey
and receivers therefor.

DEVLIN, Comniszioner.
O2PINION.

The complafinent in this proceedirg iz o corporation
organized and existing under and by virtue of the laws of the
State of Califoranis, and ic cengegoed in the business of canning
and packing fruits and vegetables. Its place of dbusiness ang
factory are located im the City snd County of San Irancisco ox
ex industry or yprivete side irack comnected with tho tracks of
and ;q;vea by the Atczison, Topeke & Sants Fo Railway Company,
(Cocot -Lines).

The complaint attacks as unjust, wreasozable and
discriminatory the teriff provisions of the defendents, Southern
Pacific Compeany snd Western Pecific Reilway Compaxy, horeiné.:fter
roforred t0 a3 Southera Pacific axd Western Pacific, regyectively,

whereby defendlexnts rofuce to absord the charge of $2.50 per osx.
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ascessed by the Atchison, Topeka & Sente Pe Rallway Company 0

cover swiitching service performed betwoor the tramsfer %réck,

on the oxne hand, and thoe complainent's ZLectory, on the other,

oxn shipments received from or destined to non-competitive points,
thus sublectirg complainant to wndue prejudice and dicadvantage
in violation 0f£ the provicsions of the Constitution of the State
of Californis and of the Public Utilities Act.

In explanation of 4its charge of discrimination com-
plainant refers to the fact that the plant of its principsl
compotitor, the Celifornis Frult Caxnors sssociation, 13 located
on an industry track of the State Zelt Railroad and that wuder
terif? provizions the Southern Pacific, Western Pacific and
Ltehison, Topeks & Sante Feo absord the switching charge of §2.50
per car assessed by the State Belt Raillroad rogardless of point
02 origin or destination.

Nostimony of witness Zfor complainant also deﬁeloped
the Zact that there iz meintairzed on Illinois 2treet, in & S0-
called "noutrel zone", within e few blockes of complalnantTs
factory, an industrial track owsed Joinily by the Southern
Pecific ond Atchison, Toveke & Senta Fo snd that industrios
located oz théso joint 4racke arc not reguired to pay switch-
ing charges whezn the main lipe hawl i performe& by eithor oZf
the two carriexs. Complairent alleges furthor that this is
likewise o discrimination for the froe service given ﬁn the
T1l1linois Strecet tracks iz no different and no nore exponsive
then the switehing service ronderod to complainent's factory
located in the same torritory.

Following extract from Southern Pacific’Ectarliff
230-G, CRC No. 1260, Item 20-B, offective April 1, 1915,

covers the zsbsorvtion of State Bolt Raeilroad™s charges:




Item 20-B~ Absorvtion Switerinc at Sen
Trancisco, California.

rMais Company waer 4t recoives tre line hawd
on carload traffic will absord of the charge ox-
setod by the State Belt Xeilway Jor switching to
or from industry tracks or teoam tracks cerved by
“he State Belt xeilwsay tho Zollowing:

(a) &2.50 per car switching whon delivercd
0 or received from State 3eolt Rallwey through
Torry Slip, and dostined to or woving from in-
dustry tracks or team tracks oast oI Van Nest Ave.
sorved by tho State Eolt Zalliway.

(p) $2.50 per cor switching charge Lor movo-
mont between intorchange tracks at 2nd aend Xing
Streets and industry tracks or team tracks south
of Market St. served dy the Stete 3elt Ey.”

Corresponding item in defondant Western Pacific teriff

iz Ttenm 70-C of CRC 106.

Prior to April 1, 1915, Item 20~4 of Southern Pacific'
CRC 1260, covoring absorption of Stete Bolt Rallroad's charges
regad a5 follows:

Ttom 20-A- Abcoretion Switchine at San
Wranciscco, Califorris.

"Soutnern Pacific Coxpany will absord the
cherge made by Californie State Board of Earbor
Comnisaioners 02 $2.50 por car for switching cer-
10ad freight betweez Ferry Slip or transier tracks
w.th the State Bolt Ry. on the onme hend, and team
twsoks of, or wearves sorved by the State 3elt Xy.
on the other heond, at Sam FPrencisco, whern origine
ating at or destined to pointe on or by the line
of the Southorn Pacific Company beyond Sen Fron-
cizeo, Californis.™

Cbr:eSponding s1tem in Tostorm Pacific tariff is
Ttem 70, o CRC Fo. 106.
sem 9-3 of Sowthorn Pacific tariff CRC 1260 covers
ebsorption 0f coxrecting carrier’s ewitching charges on com~
petitive traffic, effective April 1, 1915, and reads 23 2ollows:

Ttom 9=3%- Absopption of Comnecting
Carrier switchine ChergosS.

"Oom cerload traffic ¥comvetitive with the
correcting cerrier performing tie swiitching
sorvice on Weick the Southerz Pacific Compery
wocoives & line naul, destined to or originsting
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et industry traciks or wharves not reached by
thls Company's rails, locatod within tho switeh-
ing limites..at the stations of the cerriers as
gaowa bolow, this Company will absord, subdject
t0o the conditions of Iten 5-E, the emount of
conxnecting carriers published casrge for switch-
ing to or from the interchange treck with tzis
Company.™

Ttem 5-2:

N

"Southern Racific Company will in o csuse
gboord switching charge (or any portion thersof),
0L conmecting line when suck absorption resultse
in less net revenue to this Company then £10.00
per ceox."”

Corrospording iton in Vestorn Pacific tariff is

60=A oL CRC 106.

NOT2: - *Definition of competitive traffic es
shown in tariffs of the defendants,
"is trefflic weich at time oL chipment
nay be handled at ecmal retes (ex-
clusive of switching charge) from same
point of origin to Same dostination
vie other carriors, ono of which per-
forma the switcring service.”

The taree items Sot Zorth above were not neade

effoctive by tariff mublication on intrastate traffic wntil

April 1, 1915, dut inasmuch ac the United States Supreme Court
sustained the decision of the Interztate Commerce Commission

in the so-cslled Pacific Coest Switchiny cases (Associsted

Jobbors of Los Angeles vS. Ae. T. & S. P. Ev. Co., 18 ICC ». 219,

and Pacific Coacst Jobberzs and Manufacturors Astn. ve. Southern

Pecific Co., 18 ICC p. 333) tho cexriers, ox August 12, 1914,

discontinued the $2.50 switching ckarge agsinst intorstate
treffic and therosfter, in order to place tho Celifornia
Shippers orn an equelity with interstate shippers, made ropar-

ation refunds uwnder Eule 102 of this Commissionfe Tarifs Cir-




euler No. 2, on all intrastate shipments subdbject to thé'changes
made in teriffs which moved subseguent to August 12, 19lé.

Under the present tariff provisions, and by roeson of
the volwntary reverations mede, the California Cammeries Compeny
clainms to have doen injured to the extont of $2.50 per car or =1l

chipments received from or destined to so-celled non-comvetitive

points located on the lines of Southern Pacific and Western
Pacific since August 12, 19l4. Chis Commission 18 potitioned

to iscue an order directing defendants to coase and desist from
+heir slleged discriminetory practices and require the sald de=
fondants in future to absord tﬁe charge of $2.50 per car oxactod
by the Atcaison, Topoke & Semte Fe Rellway Company Lor switching
cerloed traffic between complainant’s factory end interchange
teacks of Southern Pecific and Testorn Pacific, regerdlesc of
point of origin or destinmation, theredy placing complainant on
an egusl footing with tho Californis Fruit Canners Association
with factory located on the State Belt Rsilroad.

Tt iz furtheor wrged thet roparation be ordorod pald
to compleinant in the sum of $2.50 per cor on ell non-compotitive
Shipments moving Since August 12, 1914, belween complainant®s
factory ond thoe commecting tracks of defendants.

Lt the hearing it developed that the Joint in&usfry
trecke on Illinois Street, in the so=-¢called "reutral zone"”
wero originally conmstructed by the Atchison, noveks & Ssxte
Fe Railwsy uwnder & franchisé granted by the City and County of
Sen Francisco and that the chartor of the City end Comnty of
San Francisco provides that sny franchise given 1o a railroad
compeny to comstruct amd opersate tracks mwpon public stroete
shell carry with it an exprecs obligetion that any othor cerrier
chell have the equal and joint use of such trecke upon poyisng

its proportionate chare of the cost 0f construction and operstion.
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The franchise in this instance was granted to the Atchison,
Topeke & Sante Fe Rellway subjoct to those conditions and the
Southern Pacific demandeld and cecured its right to the Joint
uSe oX the tracks under the chartor provisions. A4S o consequexnce,
industries located in thic neutrsl zone enjoy Lree switching ser-
vice rendered by both the Atchison, Topeke & Ssnte Fe Railwey
and the Southern Pacific on all traffic regardless of point of
origin or destination, and therefore they are on en eawal Looting
with industries loceted on the Stete Belt Rallrosd. 3Suck intustrios,
therefore, have o decided gdvantage over ax industry located, ao
12 the complsinent in thic cese, upom & track served only by the
tehison, Topeke & Santa Fé Railway or ar industry served only by
the Southern Pacific or Western Pscifie, not by reason of any dis~
criminatory rate situation, dut solely because of tho advanitage of
location.

The Belt Railroad is owned by the State of Calilornis

and iz operatod by.the Zoard of State Harbor Commiséioners. Ite

tracizs extond arovnd the water ILront in the City of San Francisco.
Tts froight tariffe sre on file with this Commission and smong otier
itoms provide for 2 charge o£’$2.50'per cer Lor switchiﬁg botween
eny o points on the same divicior. "The locomotives of the Belt
Railroad perform all sexrvicos, recolving the cars either froxm the
connecting trecks of main line cerriers or from The boats or berges
0% the cerriers. Tae road is overateld a3 a common carrier and it
vermits the use of its facilitiles at a cortain charge to all traffic
weich offers. It has, in othor words, dedicatod all 4its facilities
to the use 0f any carrier that may desire 10 employ ﬁbem. In.this
respect, there 13 an essentiel differonce betweon the Bolt Line

and the Atcrnison, Topeks & Sante Fe Rellwey.




Prior to April 1, 1915, the industries located on tae
Bolt Reilroad vaid & switching chorge of $2.50 wor car im addition

t0 the mein line freight chargezs. On April 1, 1915, as per tho

tari?? amondments referred 1o, the carriors commenced the sbsorption

of tais switching cherge on all vraffic, whethor compeiitive or non-~
competitive.

Comnsel for compleinant urged thet the Lssues framed
by the pleadings included the issuwe of reasonableness of rates;
this contention was chellenged by defendazts. 4ssuming, howover,
that an issue of reasonsbleness ver se of the ratez is presentod

in this case, it seoms +that the caso of the Interstete Commerce

Commission ve. Sticimey, 215 T.S. 112, commonly roferred to as

the Sticlkney csaze, spoke decisively on that point when 1t held
“net the terminal charge for delivering & cerload of live stock
to the Tnion Stogk Yerds in Chicago, & point beyond tho cerrier’s
1ime, 1€ 1% is Juct snd reessonsble snd seperstely oteted in the
tarif? schodulos &5 roguired by law, csx not be condemmed or
the carrier reguired to reduce it on <the gréund thet 1%, tolten
with prior cherges of transportation over the lines of the
carrier or of commecting carriers, makes the totel charge te
tho chipper waressonsdle. In Yhis case the reesonsbleness oZ
the 1ime haul retes of the Gofendants,separated from the switeh-
ing charges,was not chellenged, neithor was iho ressonaovleness
of the switching charges, trested indepondently, attacked.

There was no ettempt made on the part of complainant
to es“ablish the reasonableness of rates from any point of origin
on the Southern Pacific or Vestern Pacific to points of dolivory
to the Axchisoﬁ, Topeksa & Santa Fo tracks, nor to compare the
roasonableness of any such rates with the rates from point of
origin on Yhe Southern Pacific or Vestern Pecific tracks to

point of delivery on the Zelt Lize tracks.
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TUnder the rule declared im the Stickrey case, it
sppoaers thet under conditions herein fownd that the reson-
sbleness of the terminsl charge must stand or fall oz its
owz merits. | “

With the isswe of rossonablenoces ver ¢ of the rates
eliminated, a2 I think it must be, the issues herein are ro-
ducod solely to diserimination.

We must go beyond mere charecter of servico. in our
comparison for the purvose of detormining whether or not dls-
erimdination exists, and we axe compelledto inculre vhether
4the relationship hetween the conmecting cerriers is similer
iz charaéter of sorvice.

AS hereirbefore staied, all of the facilities of
tno Belt Reilroed arc dodicated to the use of sxy and 2ll
corriors thet mey desire thom. The main, or I might say the
'sole fanctlon and sctivity of the Belt Railroad sxethat of

rendering torminel service. It is in tzis regard In 2o Seumse

s competitor of the defendents. On the other hand, The
Ltehison, Topoke & Ssnte Fo is in direct and setive competition
witha the dofondents for mein line heuls. Do we, therefore,
civné under these facte suckh & similarity in conditione &g
wonld warrsat the comclusion that thore is g diserimination
Bocsuse there iS en ebserce of parity of rates? Vo think the
answor mumet be im the negative. If the services performed

by “he Relt Reilroad, for which 1%5 charges are absorved, wore
performed by o carrier competing with dofendante end dofendente
rofused 1o ebsord the Atchison, Topeks & Santa e switching
crargee of complaina@t,in that case it would mwndoubtedly be
diserimination egainst complainaﬁg; I£ the rails of thoe three
defenda;;s had sctrelly dooz constructed to the induétries

10cated on the Bold Railroed, this complainsnt cortainly could.

8.




not be heard to demand thet defendants elithor oxtend thelr
rails 40 ittt factory or absord the commecting lines switching

charges. The practical, if not the sctusl effoct, of tho

absorpiion of Bolt Reilroad cherges wes 1o place the industrles

on that linc on tne rails of eack of the defendant carriers.

The Atchison, Topeka & Santae Fe is o competitor of
hoth the Southorn Pacific and Vesterrn Pacific and has various
terminel facilitics in Sen Framelisco; these terminals cen not
ve used oy its competitors without the payment of reasonadle
compensation, neithor cax defendents De expectod to absord
switching cherges, altaongh they may,fﬁkazuzﬂnzznﬁmb::nnnx

To sustain the contention of complainant would in
effoct be denying to the carriers the right, wnder sny cir-
cﬁhstances, to asgess & switching chargo withinm proscribded
switeking limite vhen the tariff involved & main Line haul
either by “he originating or delivering carrioer. The carriers
on-+heir oy initistive might croatc? such & situstion, dhut 44
corld 20t be confined to any one citj, and to eveid discrim~
snation 83 botween locslities such practice wowld, of nocessity,
neve %0 be oxtended to all communities alike. I do not bglieve
+haet it car bo ceriously uwrgod that this Commission could order
carriors to throw opexr their terminal facilitles t0 the Zfree¢
wse of their competitore.

Host ceroful concideration hat been givez to the
coptentions of complainsnt, and the autrorities cited dy 4it,
but T am of +the opinion that, Zor the reasond hereinbefo%g )

stated, +he complaint saould be gdiczmissed.




T submit the following form of oxder:

RDER.

Complaint and smswer having boen filed in the above
entitled procoelding, and & public hearing having been held
and tho Commicsion being fwlly ecoprised in the premiszes,

I IS ERFEBY ORDERED thet the complseint be and
the same is’he:eby dizmissed.

Tae foregoling opinion end order ore horedy ospproved
end ordered Ffiled as %he opinion and order of the Rallroad Com-
aission of %the State of Calilornis.

“
Datod &t San Francisco, Celifornis, this_(J4 -

ey of Tedruary, 1917. /7

Commi,32i0ners.
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