
DeeiSio:c. No. ___ _ 

In the Y~tter of the Applie&tion of } 
~N MUNICI~AL WATER DIS~IC~ for an ) 
order of the Railroad Commiss~on ~1%- ) 
1llg s:o.d. d&term1n1ng the jUst oompens8.-) Application :No. 1141 
tion to be paid to ~~ W~ER AND ) 
POWER COMPANY for its lands~ property ) 
8Jld rights. ) 

George R. Harlan for Marin Municipal Water District. 
Li11enths.1. MoK1:o.stX7 and Rs.ymond~ b:,v Joseph Rs.ber~Jr •• 

~or Marin Water and Power Comp~. 

TRELEN~ Commissioner. 

OPINION ON SUPPLEMENTAL PETITIONS·. 

The RaUroM Commission has before it 1n this prooeed

ing ~our ~plemental petitions~ three having been filed by Marin 

Water and Power Comp~. hereinafter referred to as tho Water Com

P8llY'~ and tho fourth hav1ng been tiled "01 Ms.r1n Municipal, Wa.~r 

D1striet, hereinafter referred to as the Water District. 

The deeision on the original petition of the·Water Dis

triot herein was made and filed on April 9, 1915 CDecisionNo.2279,. 

Vol. 6~ Opinions and. ord.ers of the Railroad Commission of Cs.l1for

n1a~ p. 507}. A petition for rehesring filed b:,v the ~ator Com

P8.'r1.Y was domed on Ms.:,v 10, 1915 (Decision No. 2Z6S, Vol. 0.- Op1n1ons 

and Orders of the Railroad. ColXlmise1on of California., p. 876). On a 

reView prooeedtng instituted b~ the ~ater Comp~~ the ~1nd1ngs of 

the ~lroad Commission were affirmed b~ the S~reme Court of this 

Stat& on JSXluar~ 17~ 191&. (171 Cal. 70&.) 

Subsequent to the decision of the Railroad Commission~ 

made and filed on April 9, 19l5~ the Water Distriot tiled its 

complaint in ~m1nent domain in the Superior COtlrt of th1s sts.te~ 

in and for the CO'Dl'J.ty of M.8.r1n~ this proceeding be1:og :c:am'bered 

Case No. 4495. !n this court prooeeding, the Water District asked 

the Superior Court to enter ita decree oondemning to the use of 

the ilater District the property of tha Wa.ter CompB%1.7 8.S d.escribed 
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in Exhibit A. whioh was attaohed to and made a part of the Rail

road Commission's findings in said Decision No. 2279.' The to-l

loWing. proceedings, among ~thers, h8,ve been taken in said eminont 

domain :prooeeding~:: 

June 5·. 1915 - Complaint :filed. 

June 5, 1915 - SUmmons is~ed~ 

Aug.31, 1~15 - Summons served. 

Maroh 25,1916- Amended answer f1led. 

Maroh 25,1916- Tr1al. 

Ma7 27,1916- Judgment in oondemnation entered. 

July 25,1916- Notioe of appeal to Supreme Court ~11od 
With Count~ Clerk o~ Marin Count~ b~ 
'nater Col'Jlp~. 

Nov. 1, 1916- Writ of possession iSSUed b~ Superior Court, 
award of $1.ZOO.150.00.pa1d into oourt b~ 
Water District and drawn out b~ Water Com
:p~, and WaterD~str.i~ entered 1nto pos
seSSion o~ ent1re propert~. 

The judgment entered on May 27, 191&, provided, in part, 

that all the property, lands and rights o'f :Ma.rin Water s.nd Power 

Comp~ as desoribod 1n the Railroad COmmi3eion's deoision of 

April 9, 1915, should. be condemned. for use as a part of a water 

works system proposed to be installed and assembled by the Water 

District; that the value of said lands, property .and rights is the 

sum o! $1,200.150.00, be1ng.the just compensation found by the 

Railroad CommiSsion; that said compensat10n should be paid by the 

Wa.ter District. to' the Water Company Wi tll1n one year from the entr,

of the judgment; ~d that upon th& payment of eaid 31lm o'f $1..200,15O. 

00, or the amount of the judgment as thereafter modi!ied, the 

Water District should be entitled to 8, final order of condemnation. 

The judgoont fUrthGr provides 8,S follows: 

"It i~ further ordered, adjudged and decreed that this 
judgment is subjeot to modifica.tion on aooount o~ an~ 
unreasonable depreoiation or deteriorat1on in value of 
the value of tho propert~ taken, or on acoount· of sny 
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loes whioh ma.y bo suffered. bY' the owner of said publ1c· 
utility through being re~uired to pro~erlY' take care o~ 
said property as by Section 47 of the Public Utilities 
Aot of the State o~ California i~ is reqU1red to do." 

~he fo~ 3u~plemental petitions filed herein will be 

briefly s~mmsrized prior to & deta11o~ consideration of each sueh 

petition. 

P1rst. Supplementa.l Peti t1on. of Water Oomp8ll.7 (filed. 

October 20. 1916). In this petition. the Water Company aSks t~ 

Rs.1lroad Commission to certify to th~uper1or Co'C.%'t in sa.1d 

Case :No. 4495 the amount of loss e.lleg&d to hs.ve been suftered 

by the Wa.ter Comp&n7 in eonnection with certain betterments, im

provements. a.dditions and extensions to the propertY' of the 

Water Company alleged to ha.ve oeen insta.lled both before and 

a~ter the Railroa.d Commission's findings of April 9, 1915. and 

also by reason of the payment by the Water Company of the general 

property tax on its property for the fiscal year oomm«no1ng 

J''tll:v l, 1916 and end1ng J'1ll'le 30, 1917. 

Second. S'Il:pplemental Pet1·tion of Water Comps:a.:7 (filed 

November 29, 1915). In this petition, $8 ~en~ed. at the ~sr1ng~ 

the Water Co~pany asks the Railroad Commission to cert1t1 to the 

Supe·r10r Court in said Case No. 4495 the add1tional compenss.t1on~ 

if any. to be paid by the W&ter Distriot to the Water Comp~ in 

connection With the W8.t~r COInPSXlY's "miscellaneous eqUipment" me.pe, 

map books, blook book$, reoorda~ pipe lists, inventories and data." 

~rd Supplemental Petition of Water Company (filed 

November 29,1915). In this petition, the ~ater Compsny.aaks 

the Ra1lroad Commission to make a revaluation of a portion o~ 

its property, namely, its phYSical structures, and thereafter to 

oer1~1f:V to the Su:perior Court 1n said. oaS6 No. 4495. suoh mOdifi

ca.tion of 1 ts findings heretofore made as the Rs.1lroa.d Commiss1on 

may make 8.3 the result of such ps.:rtisJ. revalua.t1on. 
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Supplemental :Petition of Water Distriot (filed Decem

ber 19. 1916). In this 'petition. the Water Distriot asks the 

Railroad Commission to oert1ty to the Superior Court in said 

Case No. 4495, the 8mount of unre~eonable depreoiation or deterio

ration 1n the va.lue of the propert~ of tho Water Comp~. alleged 

to have 'been oaused b:1 the failure o~ the We.'ter COml>8.llY' to doli vor 

to the Wa.ter Distriot certain metor books. customers' ledgers. 

books of account snd other reoords. 

Publio hearings in these supplemental petitions were 

held in San Francisoo on December 20. 1916 and JanU&r.1 22, 1917. 

In accordance With stipula.tion.of the parties a.t these·h~sr~8. 

-the Water Companr. by letter of December 29. 1916. filed a state-

ment shoWing the dates on whioh the construction "ol'k~:re~erred to 

in the Water Comp~Ts first supplemental petition was performed. 

~he letter of . .'·D~o'~ 29, 19lcS, with enel.osures, bas been filed. 

as an exhi'bi t herein and marked. "Exh1bi t No. S of Marin Water s.nd 

~ower Comp~ on First Supplem~ntal ~etition.w Briefs havo been 

filed both by the Water District and the rla~er Com~~ and these 

proceedings are now l'oacl.y fo~ e.oo1s1on. 

The various su~plementsl petitions Will be considered 

in the order hereinbefore referred to. 

FIRST S~PLE!JLENTAL PETI TI ON OF WATER COMP .AJ.W. 

In its first supplementa.l petition, the Wa.ter Comp8.llY 

asks the Railroad CommiSSion to certifY to· the Superior Court in 

sa,id C8.se No. 4495, additional amounts to be paid for various 

pttrposos as specified. 

1. For ftnecesssry extensions to its distributing 

system", made between June 30. 1914 and April S, 1915-$ l,679.3Z. 

These extensions are water mains which were laid in ~he 



Short Ranch Tract and 1n the Cordoni ~ract in Auguat, 1914, prior 

to the Railroad. Commission's f1nd.ings of April 5. ·1915. 

2. For "necessary extensions to its distributing 

system pursuant to stipulations entered into by snd between it 

(Water Compan7) and the Water DistrietW 
- $ll.775.76. 

These extensions were made by the WaterComp~ under stipulation 

with the Water District, the Water District agreeing to' reimburse 

the Water Com~any in the amount of the aotual eost thereof. in 

the event that the Water Distriot should ultimately aoqUire the 

Water Compsay's properties. These items oonsist 1n part of 

larger water me.1na s'Il.bst1 tuted for existing water ma.inS., of water 

ma,ins insta.lled. as extensions of eXisting mains and of 8. pumping 

pls.nt for the purpose of improving the Water Comp~' s supply of 

water delivered to the State Prison at San Quentin. ~he Water . 

District oonoedaa that the ola~ of $11.775.76 is, proper and joins 

the Water Company in asking that this sum be certified. by the 

Railroad. Commission to tho ~perior Court in said Case No. 4495. 

3. For "eertain other neoessary extensions to its 

distributing sys~em~ - $25S.68. 

These extenSions were ~e without stipulation by the 

.Water Distriet. The petition alleges that they were made sub

sequent to the Railroad Commission's· tindings ot April 9, 1915. 

The VIator Company's Exhibit li'o. e on r1rst"Su~plem.nts.l Petition 

shows that these items. be1ng·p~tl~ s~urs. partly an extension 

s.nd partly C?o:c.neoting :ns.1ns. wero installed in JUJ."!I snd. October .• 

1914. prior to the Railroad Commission's ssid ~1nd1ngs of A~r11 9. 

1915. 

4. ?or Wcertain other betterments, 1mprove~nts and 

additions to its plant and system neoessary in order to ms1nta1n 

the same as an effioiant operating water system" - 'Z3.l92.l4. 

These items likewise were not covered by stipulation' 
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of the Water ~1strict. No attempt was made to seoure suoh stipu

lation except with reference to items in connection with the con

struot1on of ~amalpa.1s Dam, as to whioh the Water District rof'a.sed 

to enter into a stipulation. The'1tems entering into the total 

amount olaimed of $ZS.l92.l4 are as tollows: 

Additions and Betterments, June 30, 1914, 
to Ootober, 19l& ••••••••••••••••••••••••••• $29~059.02 

Expendi t"Cres in 1915 transferred from main-
tenanoe aeeo~t to capital aoeount.......... 947.34 

Construotion of Tsmalpa1s Dam - June, 1914, 
to November, 1914 •••••••••••••••••••••••••• 3"l85.78 

~otal, $35,192.14 

As will be observed, these expend.1 t'ttX'&S wore inetared 1%1. 

part be~ore the Ra1lrosd Commission's findings ot April 9, 1915, 

and in part subsequent thereto. ~he d.ates on whioh tb.eS& various 

payments were made are shown in Water Company-'s Exhibit No.8 herein. 

5. ~or ~oertsin other improvements to its plant and 

system oonsisting of personal propert~ not affixed. thereto, but 

neoessary in order to ma1nt81n its s1stem ~8 an effioient operating 

water s1stem" - $2,470.20. 

~hese are certain items of personal propert~ not covered 

b~ stipu1&tion With the Wat~r Distriot. The test1monl herein dOGe 

not show When tb1s property'was p"CroMsed., exoept that 1 twas 

aeqo.1red subsequent to J'O.n(J SO, 1914. 

6. For general property taxes paid by the ~ater Co~~ 
• on its propertr for the fiscal year ending June 3O,191~.two-th1rd8 

o~ the total smount of $14,377.48 - $9,584.58. 

The foregoing expenditures group ,themselves naturally 

into those which were incurred prior to April 9, 1915, the date 

of the Railroad. Commission's find.ings, and those whioh were incurred 

subsequen~ thereto. 

aefening first to the expenditures inourred prior to 

April 9, 1915, these expenditures cover oertain detached 

items of property, oonsisting pr1no1p~~ly of eerts1n 
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the site- . 
cottages at/Tsmalpe.iS Dam/and two short pipe extensions, concorn-

ing w~oh tho Water Compan7 claims that no speoific evidence o~ 

value was presented to the Railroad Commission in the original 

proceeding herein. 

The Railroad Commission's findings of April 9, 1915, 

herein. subsequent to the introductory paragraph. read as follows: 

"The Railroad Commission hereby finds as a fact that tho 
just componaation to be ~a1d by Marin Municipal Water 
District to U8r1n Water and 20wer Compan7 for all of 
said oompany's lands. ~ropert1 and rights, other than 
the right to be a corporation, is the ~ of $1,200,150.00. 
~he lands, property and rights of :rr~in Wa.ter and P0\1!r0X'" 
Company !or which saidcompensat1on is hereby fixed and 
determined as just and reasonable. are described ~ the 
schedttle which is hereto attached, marked ~iD1t A", 
and made s part of these t1ndings.~ . 

Said "Exhibit A", in addition to describing in consider&

ble detail the property, both real and porsonal, intended to be 

acqu1red by the ~ater District, continues as follows: 

"6. Together with all ~ropert1es bUilt and building 
or to be built subsequent t~ the maJd.:c.g ot the list 
bY' the above eng1neering firm (referring to an inventory 
prepared by the J. G. White ,Engineering Corporation in 
bebalf of the Water Comp~) up to tho date ot tho 
findings and judgment of the Railroad Commission 1n 
the above entitled matter." 

~he propertr description ecntainod in said ~bit A" 

was the same property description which was filod by the Yater 

District as a psr~ of.its original petition ~erein. This property 
clearly 

d.escription 1s.:Gt&e%IJ'&!Q adequate to inol'ttde the ~ew scattered. 

items to which the Water Comp~ now directs the Railroad Comm1a

sion's attention herein. Attention should bo direoted to the faot 

that the Railroad. Co:rnm1ssio:c.' e findings of April 9, 1915" f1Xed 

the just compensation to be paid by the Water District for the 

Water c.ompB.llY" s entire land.s, proporty and rights" Viewed as a
going concern" and that this finding is not dependent on the 

estimated reproduotion cost new or the estimated reproduction 

cost new less depreciation of a few detached pieoes of pipe or 

-7-



other property. 

In connection with tho expenditures incurred b~ the 
. " ~ttrther 

Water Company prior to April 9, 1915, it will hereina~ter/appesr 

that the Railroad Commission has no jurisdiction at th1s time to· 

make any order~. ~h1s tact is, of oo~se, conolusive v~th refer

enoe to these items. 

A properdisouss1on of this petition With refer$noe to 

expenditures inourred by the Water Comp~ subsequent to· April 9, 

19l5, reqUires a brief referenoe to statutory prOVisions. 

Seotion 1249 of the Code of Civil ?rocedure of 

California, reaas as follows: 

"For the purpose of assessing oompensation and damages 
the right theroof shall be deem~d to have accrued at the 
date of the 1S3uance ot summons and ite aotual value at . 
t~t date shall be the measure of oompenest1on for all 
~roperty to be actually taken, and the basis of dSQSges 
to property not aetually taken but injuriously affected, 
in all c~ses where such damages are allowed as provided 
in seotion 1248; provided, thst in any C$se in Which the 
issue is not tried Within one year after tho date of the 
commenoement of the action~ unless the delay is e~~sed~ 
or the dofendant, the compensation and damages ehatl be 
deemed to bsve aocrued at the date of the trial. Nothing 
in this section contained shall be construed or held to' 
affeot pending litigation. If an order be made letting 
the plaintiff into possess1on~ as provided in seotion 
1254, t~e oompensation and damages awarded shall draw 
lawtUl interest fro~ the date of such order. No improve
ments put upon the propert~ subsequent to the date of 
the service of summons shall be included in the assess
ment of compensation or dsm~ges." 

Renoe, if the Water Distriot had, in the first instance, 

tiled its eom~laint in eminent domain in the Superior Conrt~ the 

componsation awarded br the Superior Court would have been deter

mined as of the date of tho issue of the snmmons and no improve

ments put upon the property subse~uent to. the date of tho serviee 

of the summons oould have boen inoludea in tAo assessment of 

oompen$~t1on or damages. 

~he Water Distriot, however, ohose to eome first to the 

Railroad Commission by filing a petition. as ~rovided by Section 47 

of the ?ub110 Utilities Act. This seet1oneetab11ehee a prooedure 
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by which the Ra.ilroad Commission ma:y d.etermine the just compensa.

tion to be paid by munioipal water districts and other d&signated 

public authorities ~or the ~ro~erty of public utilities whioh such 

municipal water districts and. other public authorities may desire 

to aCCJ.ure. The section provides, in part, tlle.t if suoh mu:o.1cipal 

water district or other public authority thereafter ~1le3 a oom

platnt in the Superior Court asking that a. decree of condemnation 

be entered, the just oompensa.tion determined. by the Railroad ~om

mission shall be, deemed final and oonclusive between the parties 

and that the SUperior Court, if it shall first deeide thAt the 

public authority has the right and power to take the property, 

shall enter a. decree in favor of the l'ub11,c authori t7 t1x1ng the 

,amount that shall be paid as the amount determined by theR8.1lros.d 

Commission. 

Section 47 further provides as ~ollows: 

"~he judgment (of the Superior Court) shall include 
a proviSion, in substanoe, that said judgment is sub
ject to modifica.tion on a.coount of any unreasonable 
depreciation or deterioration in valu~ of the property 
taken. 'or on acoo~t of any loss which might bo suf
fer~d b~ the owner of said public ut11it~ thro~ his 
being reguired to properly take care of asid prop~rty. 
as is hereinafter more fully proVided for". 

in 
The section further ~roV1de$ that/the two claesea ot 

cases specifiod in the aentence just quoted, further prooeedings 

ma.~ be taken before the R81lrosd Commission and the Railroad Com

mission shall thereafter oertifr to the Superior Court, for inser

tion in ~ modified ju~gment. such ~~unta as the Ra.ilro84 Commis-

,sion may find sbculd be e1ther addod to or subtracted from ita 

original findings. 

As provided in detail subsequent to the sentence next 

hereinabove ~oted, ~he ~rocee~ng8 before the Railroad CommisS1on 

subsequent to the jud.gment of the Superior Court oe:c. be onl;r ot 
the following two classes: 

(1) In oase of "tJ:1ly mlX'oe.sons.ble depreciation~.' , " . 
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deterioration 1n value of th~ ~ropert~ taken", oocurring "between 

the date of the tiling of sny such petition (referring to the 

original petition filed by the ~ubl1c aut~r1t~) and the payment 

of the oompensation to the owner of the public utility". 

(2) In oase of "loss whioh might have been suffered 

b~ the owner of sa1~ public utili t~ thrO'llgA. his 'boing reqU1red to 

properly take care of said proportyft~ suoh 10S8 boing on17 suoh 

loss 'as occurs "between the time when the judgoent in condemnation 

has become final and the time of the p~ent of the compensation". 

The section 5.1so refers to suoh loss as being loss 1no~red "1n 

order to preserve the proporty". 

~h6' WAter Company * however, urges the. t 'tlZlder the pro

Visions of Section 70 ot the Publi0 Utilities Act* the Railroad 

Comc1ssion has the power herein to asoertain the valuo of,better

ments, improvements, additions or extonsions made b7 the ~ater 

Company subseq,uent to the Railroad Com.m.1seion' s findings of April 

9, 1915, irrespective of the specific prOVisions of Section 47 

of the 2ub11c Utilitiee Act* and thereafter to report suoh value 

to the Snper10r Court. Section 70 of tha ?ubli0 utilities Aot 

was enacted on Deoember 23, 1911 (Chapter 14r ~ra Sesaions,1911) 

an~ has not been changed. Section 47 of the Public Utilities Aot 

~s enaoted on ~ecembor 23. 1911, oonsisted only of a Single 

paragraph proV1d1:og tor general valuations W1 tilout referenoe to 

eminent domain proceedings. ~Aereafter* by aot o~ June 11, 1913 

(Statutes 1913* p.6S3), Seotion 47 was amended so as to add tbere

to a prooedure for the dete~t1on by the Railroad Commisaion 

of the just oompensation to be paid by publi0, authorities for 
I , 

public utility properties. Seotion 47, as thus amended* 1ll part 

presoribes tAG procedur~ to b~ adopted and in part refors to 

Section 70. 
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, 
~hG Wat~r Company relies on s sentence in Section 70 

o'! tile :?tlblio Utilities Act, reading as follows: 

"~he commission may from time to time cause further 
hearings a.:c.d i:c.ve3t1~tions to be had for the P'IU'Po'so 
of making revaluations or asoertaining the value of 
sny betterments, 1mprovo~ents, additions or extensions 
made by an,!! publi0 utility subsequent to s;r;,:l prior 
hearing or investigation, and may examine into all 
matters which may change, modif,1 or affect ~ ~inding 
of :fact previously made, and me.y at such time mako 
findings of '!aet supplementary to those thereto~ore 
made. " -'-" 

~he faot tbAt the hearings and investigations thU3 re

ferred to are to be held "from time to time" would seem to ind1-

os.te th$t this sentenoe must refer to general valuat1onB.ma4e, 

from time to time, for the purpose of rate mak1ng or the 1ssue 

of seourities or other matters and not to eminent domain prooeed

ings in wMoh there is a fins.li ty of proceed,1ngs resulting in 

the transfer of the property to public authorities over whom the 

Bailros.d Commission generally has no jurisdiction. 

Furthermore, it ~uld seem entirely olear that in so 

fs.:r as proceedings before the Railroad Commission s'Q.bse~uent to 

the entry of judgment by the Superior Court are oonoe~ed, ,the 

speoific provisions of Sect1on~47 must prevail over the general 

prOviSiOnS of Section 70. 

Attention should further be drawn to th& ~aet tbat 

there is no provision either in Section 47 or in Seot1on 70 for 

the oertifioation by the Railro,s.d Commission to tho SUperior Court 
. elase6s of 

of ~ modified findings in any instance exce~t 1n the two/eases 

provided for in Section 47 and hereinbefore referred to • 

.... Renoe. in order that the "Water Comp~ may secure here

after a finding of additional compensation, in so far as the 

1tecs referred to in its first s'Q.~plemental petition and not 

covered by stipulation of th& Water District sre concerned, the 

Yater Company must. a.s provided by Seotion 47 of the Publie Ut111-
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ties Aot. show that its expenditures were incurred during & s~e

cified time, nsmel1, "between the time when the judgment in oon

demnation has become final and the time of the payment of the 

oompensation", and for the purposes speoified in Seotion 47~ nsme

ly~ to meet a loss w~oh was suffered by the Water C¢m~any "through 

its being re~U1red to properly take care of said property", or. &8 

these words are 1nterproted in a subsequent portion of the statute. 

a loss suffered "in order to preserve the property~. 

In the present instance, the Water Distriot ooncedes 

that the date "when the judgment in oondemnation has become f1n&l". 

as those words are used in Section 47. was ~ 27, 1916. ~he date 

of the payment of compensation to the Water Comp~ was November 1. 

1916. Renoe. the only expenditures as to whioh the Water C¢mp~ 

may claim additional oompensation herein under this ~ad are ex

penditures inourred betweon May 27. 1916. and November 1, 19l6. 

The Water Companr must. fUrther, show a loss incurred 

through its being required to properly take oare of the proper~ 

or to preserve the property. ~he meaning of this language is not 

entire~ olear. It vrould seem obvious that if the statute had 

intended that the owner of the public utility should be reimbursed 

for all additions and betterments, suoh as the installation of 

additional servioe oonnections or of meters, it would have said 

in apt wAntix lsnga.a.ge that the public utilit,. might se'oure s. sup

plemantal finding from the ~ailroad Commission speeif11ng the 

expenditures inourred for "a.dditions and betterments" or for 

~addit1ons to oapital acoount" during the period speci!ied. I Rm 

satisfiod tha.t.tho la:c.g'llQ.go re~erred. to was not intended to cover 

such additions and betterments as the utility might make in the 

ord1nsr,. oourse of ita"business but that its purpose was that the 

uti1it,. should preserve the property as fa.r as pOSSible in its 
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ete.tus at the time the peti t10n was filed with the Ra.ilroad. Com

mission snd that 1 t should not ha.ve the power by incurring hea.vy 

expenditures for a.~d1tions and betterments, & part or a.ll of which 

the public authority would not itself inour# to' inorease tho j~t 

oo~ensat1on to be paid by the publio autho~ty. ~he r$cord here

in contains a clear illustration of what I have in mind.' ~h& 

development plans of the ~ater Companr oontemplsted the construo

tion of what is known as the Ts.ms.lpa1s Dam but the dovelopment 

plans ot the )Vater D1et::1ct do not contemplate such construction. 

The Water Com~ is asking heroin that it be awarded additional 

compensation to the extent of $Z~1S5.7S for expenditures inourred 

on its Tsmslpeis Dam properties, which expenditures would not 

have 'been incurred by the Water District if it owned the property. 

I am satisfied that the Legislature used the language hereinbefore 

referred to in a narrower sense than that oontended for by the 

Water Company herein to mean not ordinary additions and betterments 

but "1038es" incurred ~y the utility to ~re3erve the ~ro~ert7 and 

take care of it in the condition in which it eXisted when tho 

petition was filed with the Railroad Comc1ssion. ~he Water Com

p~ itself seems to have acted on thiz View when it re~u1red 

sti~ttlations from the Water Distriot before it would proceed to 

make certain new extensions, to replace existing water pipes 
insta.ll 

wi tp. larger water pipes ,s.:o.d to ~ So ptm1p1ng plant to be used 

a.t San ~ent1:c.. 

With the exoeption of the item of taxes, to whioh 

referenco Will hereinafter be made, I find t~t none of the 

expenditures ~ kE mxEa incurred by the Water Comp~ between 

May 27, 1916 and Novomber 1, 1916~ were made to take oare of 
, sri:!fered properly 

"losses -~ to/take care of said property" or "to preserve 

the property". M1 conclusion i8 strengthened by the faot tha.t 
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it has been the policy ot th$ State in eminont domain proceedings, 

as shown by Seotion 1249 of the Code o£ Civil Proeedure~ not ,to 

inelude in awards in condemns. t1on. 1mpro'V'eme:a:ts put upon the pro

perty subsequent to the date of the serviee o~ the summons. ~he 

exeeptions to this general poliey established by Section 47 of the 

Publie Utilities Aot shal~ not be oonstrued beyond the fair import 

of the lsngtl.£l.ge us'ed.. 

In this ruling, the Railroad Commission must not be under

stood 8.3 passing on the ~uest1on whether the Water District oan take 

the improvements 1nstalled subsequent to Apr1l ~, 1915, Without pay

ing for them. or whother the Water Comp~ has not the right. unless 

adequate compensation is paid. to remove such add1tions and better

ments. Referr1ng to t:b1s pOint, the Wa.ter Distr1ot,' s brie:f heroin 

says. 1n part. that "if, after the Commiss10n has made an award 

which does not give to the company the valueof these meters beeause 

the Commiss1on finds tha.t it has no jurisd1ct1on so to do, the way 

is still open for t~e company to get reoompense therefor by agree

ment". !l!hese a.:re matters over whioh the :Railroad. Commiss1on does 

not have jurisdiction. In view o~ said declaration o~ the Water 

Distr1et, we assume that the parties will reaoh an a.greement on 

fair and eqU1table terms eovering such add1tions and betterments 

installed subsequent to April 9~ 1915. as are aotually useful to 

the Water Distriot. 

Referring now to the question of taxes. the Water Comp~ 

shor.s th&t it was assessed for taxes on its properties owned on the 
. , ~ . 

first Monday in Maroh, 1916, b,- the Town of Sa.usa.li to, ':~ the Town 
""l 

• of Ross, the ~own of san .An2elmo. the ~own of Larkspur. the Town 

of San Rafael, the County of MSr~ and the State of Californ1a~ for 

the fiscal year commenoing July 1, 1916, and ending June 30, 19l7, 
'. 

1n the s'tmt of $14,377.48, a.nd. that the Water Comps.n,. Will pa'1 said 

StrOl in ord.er to preserve 1 ta sa.1d properties.. ~he Water .. Com:p~ 

olaims reimbursement for these taxes d.uring the period from November 

1, 1~16, to June 30, 1917 -l4-



in the sum of $9,584.58. ~he question here is not whether the 

Water Company would bo entitled to taxos in case this prooeeding 

had in the first instance been brought in the Superior Court but, 

rat~er~ whether under the specific proVisions of Section 47 o~ 

the Public Utilities Aot the Water Company is entitled to sny 

such reimbursement. The Water Compe.:o.y's claim ths.t i t s'houl~ 

be reimbursed tor the proportionate part 0 f the taxes which accrue I 

between November l~ 1916 ~d June 30~ 1917~ cannot be allowed for 

the reason that no part of this period falls within the language 

o~ Section 47. The onl~ period which fallS witbin that language 

is the ~p.eX'1o\\ f:rom Ma'$' 27 ~ 1916 to November l~ 1916. :Dur1ng this 

period~ the Water Company was in possession of the property and 

reoeivea. all the revenuos from the opera.tion. thereo:r~ "tlnderrates 

established by the Railroad CommiSSion sufficient to meet 811 

operating expenses, including taxes, and to Yield 1n addition 

thereto~ s. fair return on the fo..ir value of the propert~ used. and. 

usefUl in the public service. If additional compensation were 

now awarded for that portion of the general property tsxea of the 

"i1a.ter Co:npaDY whieh a.cerued between May 27~ 191& and November 1~ 

191&, the Water Company would be twioe compensa.ted,~or the ssmG item. 

After oareful eonsideration~ I reoommend that oertifica

tion be made to th9.sn;.~or Court in sa.id Case No. 4495, cover-

ing the it~m of $11.775.7& under the stipula.tions between the 

Wa.ter Com~a.ny and the Wa.ter Di$t~ict but that no certitiostion be 

made with referenoe to fJJl7 of the other ola.1ms of' the Water Comps:c.y 

under its first supplemental petition. 

SECOND SQ1>PL'EX!mTAL PETITIOn OF WATER COMJ?.AJ.W. 

In its second supplemental petit10n~ as amended at the 

hearings, the Wa.ter ~ompe.:a.y a.sks that the :Ra.11roa4. Commission 

determine a final value for the ~ater Comp&n1'S ~30ellaneoU8 
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eqUipment s:o.d cert1~ to the SUperior COtlrt in said Case No. 4495 

any excess in such value of the snm of $25,000.00 heretofore 

allowed b~ the Railroad Commission. 

The item ~scellanoous Equipment" as ehown in Table I 

in said Decision No. 2279 of April 9. 1916. contains tho follow1ng 

note: "This 1 te:n is sub jec t to change at timo of purchase". 

~o co~plete inventor~ ot miscellanoous e~uipment was presented to 

the Railroad Commission in the original. proceed.ing :b.erein and the 

compensation allowed under this head was only tentative. Ent1re~ 

apart from the question whether. under a striet interprotation o~ 

Seetion 47 of the Public Utilities Act. ~ additional allow~oe 

for t1l1s item oan be made 808 of the time of the purchase, the 

parties have all assented to and aoted upon this disposition of 

the matter. I believe that good faith now re~Uire8 that the matter 

be disposed of as indicated in said deoision and I shall pursue 

this oourse. ~he testimo~ herein shows no substantial variation 
as 

in the value of miscellaneous eqUipment/between April 9, 1915, 

the date of the Railroad Commission's findings. June S, 19l5, the 

date of the issue of summons in said Oaee No. 4495, and November l~ 

1916, the date of the entry into possession b~ the Water Distr1ct. 

~he Water Company has presented here1n as ~bit No. 2 

on second snpplementsl petition, an 1n~entor.r of tools, supplies. 

vohicles and furniture, and other personal propert~, as of 

October 31, 1916, together W1 th an appraisal of tho ~811" vslue o:t 

the property, 'totall1ng $36 .. 974.21. 

The te8timo~ shows that oertain deduct10ns sbould be 
, 

made !rom the a.mO'llnt thus claimed b~ the Water Company. ~he8e 

deduct10ns may be summarized 60S :follows: 
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~. Propert~ not to be taken by the Water 
District, consisting of one business 
buggy, certain cattle and office 
furniture, $~,124.5S 

Z. Duplications of property 8S sbown by 
Eailroad Commission's Exhibit No.~, 
8S modified bY' the testimo~, l,623.SZ 

Z. Reductions in valuations, 2,57l.3& 

'.rota.1" $5,319 .• 74 

Deducting the 3'tlm o:! $5,319.74 from the Wa.ter Company's 

claim of $36,974.21 leaves the sum of $3l,654.47 as a fair allow

anoe for miscellaneous equ1pment. 1'h1s S'WIl being $&, &54.47 1n 

excess of the tentative allowance of $25,000.00 heretofore-made, 

I recommend that the Railroad Commission certit.1 to· the Superior 

Court thiS additional sum to be added to the just compensation 

hereto!oro determined. 

THIRD S'O'PPLEMEN~AL PETITION OF WATER COro?A.,y. " 

In its third supplemental petition here~, the water 

Compsny asks that the Railroad Commission revalue a portion of 

'its properties, namely, its pbyeical struotures, &no. thereafter 

certifr to the SUperior Court such additional compensation, if 

an1, as the Ea1lroad Commission may determine as the result of 

such revaluatio~ 
Attention should first be drawn to the fact that the 

Water Company asks a revaluation of only 8 portion of its property. 

Mr. J. T. Ryan, testif1j.ng in behalf of the Water Comp~, stated. 

that due to the e.bno::me.l~ high pr1cos of ma.terisls now prevailing, 

the estimated cost to reproduce the phySical structures of the 

Water Comp~ would be higher on specified dates subsequent to· 

April 9, 1915·, than such estimate muld. be on April 9, 1915. The 

Water CompanY' aecordingly asks inoreased compensation. 

This petition seems t~ overlook the fact that the 

lands, property and rights ot thel~~ter Comp~ were considered. 



by the Railroad Commission in their ent1ret~ as a going opnoern and 

that there is no neoessary relationship between engineering esti

mates of the oost to reproduoe the physioal structures of the 

water Compa:o.y s.s of a.n'$ specified date and the just c'ompensa.tion 

to be ~$id for the property viewed as & going conaern. It might 

well ~e that the value of & public utility propert~ as & going 

oonoern might increase d.uring s. period wi thin wlnoh the eost to 

reproduce a portion of its property ~ght become less and, oon

versely, that the 'value ot the propert~ as s. going concern might 

be diminished during a poriod witbin which the estimnted cost to 

reproduoe physical structures or othor prop arty might increase. 

There is nothing said in this petition and there was no evidence , 
introducod at the hearing with reference to the other portions 

of tho Water Comp~rs property or W1th reference to its value 

as an entirety as a going concern. For all that appears, the 

value of the pro~erty as a going oonoern, notwithstanding the 

abnormal prioes of me.terials, may bo no greater now tban it wa.s 

on April 9, 1915. 

Furthermoro, a.s here1llbefore shown, the Railr08d Com-

mission has no jurisdiction to prooeedon suoh a pet1t1on at this 
supplemental 

ttme. If the Railroa.d Commission oonld haVG entertained a/peti-

tion to revalue the ~ater Comp~'s ~ro~ert7 80S of June 5, ~9~5. 

the date of the issue of the summone in said Case No. 4495, 

nevertheless, under the spec1fio provisions of Section 47 of tbe 

Public Utilities Aot, after jUdgment has been entered in the 

Superior Court, the :Ra.ilroad COmmiSSion ha.s no jurisdiotion to 
, re-

entert8in a general/valuation proceeding of this oharacter. 

Attention tNJ.'Y be drawn to the :fact that Mr. R:1an 

testified that a.s .. to pJly'sioa.l struotures there was no 3u'bstan-
cost. , 

tiaJ. d.ifferenoe in the -a::z::JlJ: of re:produotion 8$ between April 9, 

1915, the date of the Railroad Commission's findings herein, 
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and June S, 1915, the ~ate ot the issue ot summons in said 

Cs.se No. 4495. 

I rocommend that thie petition be dismissed. 

PETITION OF WATER DISTRICT. 

The petition of the Water District alleges, in effect. 

that the Water eomp~ failed to deliver to the Water Distriot 

certain books known as meter books. oustomers' ledgers, books of 

aoeo~t and other data, whioh books and data the Water D1stric~ 

alleges were included in the ~roperty described b~ the Railroad 

Commission in its findings of April 9, 19l5, 8lld tha.t as So re8\ll't 

of the failure to deliver suoh booka, the Water ~1str1ct has been .. 
damaged in the sum of $15,000.00. The W&ter' Dist~iot ssks th~t 

this sum be certified to the Superior Court to be deduoted' from 

the just compensation heretofore fixea, &s unreasonable depreei&

tion Or deterioration in v~lue of the propert~. 

Entirely apart from other questions in oonneotion With 

this petition. it is sufficient to say that the Water District 

oonfesses inabi1it~ to SAOW any specific mone~ damage due to the 

failure of the Water Comp~ to deliver such books and data. 

I do not mesn to be 'QJ1dorstood a.S intimating that an'Y pa.rt1oulB.r 

portion of such books and data or sn~ thereof should have been 

d.eli vered by the Wa'tllr Compe.:c.,. to the Water :District·. In View o~ 

the 1nabilit~ o~ the W&tGr :District to prove damages, I recommend 

that on this ground a.lone, this petition should be dismissed. 

I reoommend the follo~ torm of findings and order: 

FINDINGS. 

Marin Water and ~owar Company having filed three sup

plemental petitions ~ere1n and Marin Municipal Water Distriot 

having tiled one supplemental petition herein, all as set forth 
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in the foregoing opin1on, public hearings haVing 'been held on 

said petitions, briefs having been filed and said pe~itions being 

now ready for decision, 

~BE RAILROAD COMMISSION EEREBY FINDS 'AS· A FAC~ that the . . 

just eompell3s.t10n heretofore fiXed and de-termined. by the Railroad' 

COmmission to be pa1a by Y~in M~eipal Wate~ Distriet to MArin 

Wa.ter and Power Compa:ay for all of said company's land.s, property 

and rights, other than the right to be a eorporation~ as appears 

in :Decision No. 2279, ms:d8i ElJld filed on April 9, 1915. in the 
, should 

above entitled proceeding, '~l be increased in the sum of 

'$11,775.76, as stipulated betweon Marin Municipal Water District 

and !lar1n Water and :Power Co:npa.n,.v, and. in the further sum of 

$ 5,554.47, being a.dditional oompensation to be paid tor miscel

laneous eqU1pment.. 

o R D E :R. ---"--
IT IS EEREEY aaDZRED that in sll ~3~ects other than as 

set forth in tho findings whieh preoede this order, each of the 

four supplemental petitions herein shall be and they are horeby 

diemissed •. 

I~ IS Ftm~:EG:a ORDERED tha.t the Secrets.ry of the 

Railroad Commission be and he is hereby directed to trensmit to 

the Superior Court of the stat& of California, in and for the 

County of Marin. s. COT}Y of the oT}in1on, findings and order in 

this deoision, certified. under the seal of the Railroad Commission, 

together with advice that to the just oompensation of $1,200.150.00. 

heretofore fixed snd determined by the Railroad Commission to be 
, . 

p8.1d by Marin Mun1oiT}a.l 'Wa.ter Distriot for the lands. propert:r and 

rights of Marin Water and. p'ower Comp~, SoS desori bed ill the ori

ginal petition herein and in ~ibit A,attaohed to and made a. part 
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of the tinaings of the Railroad Commission of April 9, 1915, 

there should be added, in suoh mod1fie~ judgment as said oourt 

may hereafter onter in Case· No. 4495, Marin Mun1e1~al Water Dis

triot, a public cor-oorati'on, :Pla.intiff, vs. Marin 7Ta~r and Power 

Compa.ny, a corporation., Mercantile Trust Company o~ San l'ra.tl.oisco, 
De tend ant s • . 

a oo~oration, at a~.Jthe additional sum of $18,4l0.23, consist-

ing o~ $11,755.70, as proVided by stipulation between Marin Muni

oipal Water D1atr1ot and ~in Water and :Powor Com~, and the 

S'aJll of $6,654.47, being addi tions.l oompensation for m1socll8ll.ooWJ 

eqtt1:pment. 

The foregoing opinion, find.1ngs e.nd order are hereb,. 

approve a Rnd ordered filed as the opinion. findings and order of 

the Railroad Commission o~ the State of California. 

Dated at San Franoisoo. California. this /~~8Y 

of February, 1917. 

J~ 

" <1/' 
. ';,. 

." ':,: 
'. -. r..l" /-

.. :;: .. 
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