e CRIGINAL

BEFORE TEE RAYIROAD COMMISSION OF
TER STATE OF CATIFORNIA.

C. Swanston and Son,

Compleainant,

TVe. Case No. 997 .

Southoera Pacific Com~
Pany, & corporation,

Defondant.

I+ A. Badley for complainante.
Ce We Durdrow and Frank 2. Austin
for defenient.

Sanborn and Roanl for Western Mest
Conpany, intervoner.
John S. Willis for Miller =md LiXe

BY TEE COMMISSION.

" QPINIOXN

Cr!h:.s_ca. ¢ waz brought by Geo:'ge Swaaston, an
individugl conducting a wholesale butcher business un-
der tze firm neme and style of C. Swanston ang Son, who

in his amended complaint alleges, among other zatters,




t2at complainant has for come time pact been shipring,
over defendant’®s lines, fresh meat in carlosd lots ix
rofrigerator cars wader ice from Sacramento and Swen-
ston, Sacremento Comnty, o San Francisco, Oskland
and Stockton: that such refrigerator cars have been
initielly fced by complainant at Swanston wita sulfi-
clent ice to0 eanadle zafe traomsvortation under rezson~
able dispateh 1o tho respeoctive destinstions without
re-=icing en route or receiving any otzer service in
transit aside from the haunling of the car: that the
lawfvl rats of transportation upon complainant's car-
load shirments of fresh meats from Swanston £o. Oak=
lexd or Ssm Francisco i3 $3.60 per tom, and to Stock-
ton $L.80 per ton; and that compleinent’s shipments
h&va-since Yerch 15, 1915, heen snbaeczéd to an addi-
tional ocherge by defendont for refrigeration services
of £5.00 per carload, =lthough no fe—icing or lunspec—
tion in transit nas been reguested by couplainant.
The anended complaint pxocecds to state
that compleinant has the right to ice refrigerator
cars at point of shipment, delivering tzo cars 30
prepared to defendant with instructions to transport
tte same to destination without opexing the bunkers
or breacking the car sosls, and that defendant das not
the right to disrogard such instructions waezn given:
thet complain&nt kas protested againzt sny additional

casrge in oxcess of said respective rates of $3.60 and

$1.80 per ton, dut witnout availe.




Compleinant concludes by praying that this
Commission £ind that the prevoiling rates of $3.60 and
31.80 per ton, respectively, on minimup cerload woights
T4 20,000 pounds cover the Luwll transportation service

renfercd by defondant on shipments of fress meat from

Swanston and Sacramento to San Franciseo and Quklond

and to Stockton, or that the Commission £ix and deter-
miﬁe & 'reasonable and non-diseriminatory charge Zor
defens;ant’a fall sorvice On such shipments; ani further-
more, that defendant be reguirod to pay complainant by
way of reperation, i’or the slleged walawful axd die-
eriminatory ckarges collected, the difference botweon
the smounts collected and those walch would have bdeen
collocted wnder the charge or rate fownd reasonadle
and noa-diseriminstory on a1l shipments that have mov-
ed from e.-rid t0 tae points complained o s;nce Mareh
15, 1915. |
e enswor in effect denies that defendsnt
hes nade ory collected sny impropor charges from the
complainant upon the movements of froch meat referred
t0 in the amended complaint, and waile stating that
defendont has, whon necessary, re-iced such shipments
in transit sud hes essessed axn mdditional charge for
so doing, denies that seid service has beon or Was
mamecegsary or that the cherge therefor wa.s or is ox~
| cesgive or unreasonable, and tekes Lssue with most of
the allegations of the amended c_omplaim gbove set

Lorthe

X puolic hearing was held in San Francisco




on November 13, 1916, before Zxeminer Bemeroft.

At the cloce of the hearing the case was °
submitted upon briefs to be filed by the parties %o
the setiox and by the intervener. These brigfa;hav-
ing been £iled the cage 1s ready for decision.

Prom the evidence it appears’that for a
nuwaber of years compleinent has been meking carload
suipments of Lresh meat to San Francisco, Ookland and

tockiton from Lts place of dbusiness, which wes f£irst
located in Secremento snd leter st Swanston (ebouwt
4=1/2 miles east of Sacramento)}, all of which ship-
ments were msde in refrigerator cars, pre-iced by
' complefinsnt. The shipments.thus wvropared have boen
moving under instructions from complainent on the
b1l of leding, reading "Car fully Iced, refrigeration
attention of ery kind umnecessary™, and have beewm,so
far ac the evidence shows, practicelly always carried

to their respective destimations withowt being o=

{ced. Those shipwents moved urnder the rates above re-

ferred 10, . of $3.60 and $1.80 ver ton, respoctively, os
set forth in the smended complaint, wntil March 15%h,
1915, whon defendant bogan to assess an sdditional
chorge of $5.00 per cer for refrigeratlion sexvices
over and above the then existing rates. |

Tven when compleinznt®s plaunt was located
at Sacramonto, waere defendent bad icimg facilitles,
comploinant hed slwsye done L1ts own icing. Dofondnnt
Las no icing £ac111tieé at Swonston snd if 1t were to




rerform the infitial icing it would dbe necezsary for
thi‘s t0 e done either at Sacramento or avt Rozeville
(some 1% miles cast of Swansion), and it wowld probe-
bly be necess: Zor derendant, in addition, to have
sn emergency icing plant at Swanston. It further up=-
vears that complainant has instelled Xacilities for
icing cars at Swanston st en expense of avout $10,000.
There was & slight conflict in tae ovidence
8t t0 woother the icing was performed by comploinant: in
Such 2 menner &5 TO canuse wnnecessary damage tTo the
cars, bdut irn ouxr opirion defondant entirely failed ;‘to
vrove 1its contention in this respect. | It appears that
tho ice i3 brokezn on the uwyper fLoor of complainant’s
vlant into ploces averaglug adout six inches in dLame—
ter and from there is conveyed by meanc of s chute in-
10 = oin or hopper-car, located slightly zbove and at
the side of the refrigorator car bunker, wiere the
fa.ll of tzo ice is bdrokez. The Lce Lig thezn fed Through
& door in this Zhopper car by means of omother cnute in-
to tho a&jace‘m refrigorator car dunkors. The car
bunkers are thus loaded with broken Lce to their capac~

ity of avout 4;000 pomaé each, or 8,000 pounds in all,

no ice belng placed in the body of the car. Toe ice is

never claimed by compleinant at the exd of toe znvl.
The longest shipmenf under consideration in -

teis case ig frox Swanston to Szn Frzacisco, the cars

moving vie Benilcia, leaving Swaanzton about 7:30 P.lL.

and consuming ayproximately 12 hours ia trancite.




It further appesrs thaet in spite of complain-

ant's reguest, the cars are imspected by derendemt at
Sacramento, defendant claiming that thafs iz dome im
order to prevent demege resuliing fiom>stoppage of the
drains dy impurivies or improper icing, while complain-
ant cleims . thaet the Insvection iz made for the pur—
rose of ascortaining 12 defendant’s equipment iz in
order. In any event tho cars are transferred to de-—
fendant’s icing platform for imspection and are tnen
gwitched vack to the medin track.

The evidence further saows thet throughout
the entire course of coamplsinant’s shipping of fresh
meet wnder ice, 10 ¢lsim has evof beer pede vy it
ageinst defendant Zor damage t0 I1ts meat in transpor~
tation, by rosson of faulty or defective refrigeration.

Defondant fmtroduced comsiderable evidence
as to the ddleterions affect wpon all parts of its re-
frigoretor cars caunsed by the salt waich is mixed with
the ice, but the evidence soowed that sal?t is mixed

T2 ice Iin the dumkers in practically all shipmonte of
fresh meat
in this state; and that this nas besn the practice in
the paste.

The evidence Ifurther shows that Lrom 1905,
when complainext first began car loadtship@ing, to
Maren 15, 1915, defendant charged complainant only the
preveiling third class rate, Westexn (Classification,
but that since tae last mentioned date defendant nas

beca cherging, in sidition to tae third class rate,

$5.00 per car for refrigeration services, Zor which




no cervice is rendered by defendant which was not
rendered prior to Mereh 15th, 1915. No authority wes
obteined from this Commiseior foxr increasing the rates
epplicable to complainent’™s shipments.

The cese at bar presgents the following sallient

foatures for cornsideration:s

l. Discrimination as between localities.
2. Tewfulness of refrigeration charge 48~
sesged by carrier in addition to fLreight

raie.
which will be deslt with in regular sequences

DISCRIMINATION

Pleintiff’s shipments are ¢hiefly to San

Trancisco and Oakland whick, owing %o s greater demsnd,
ford = much vetter market than Stockton; San Francise
co nmay therefore be takon a8 typicel of the situatioxn.

Shipmentz from South Sax Francisco to Sex




Fraacisgco, pre-iced by shipvers, are not subjocted

to refrigeration cherge while on similar traffic from
Secramento e caarge of this kind is nede in addition
to freight rale.

Viewed in anotaoexr 1light, the Lreignt rates
from Swanston to Sgn Irancisco and Lrom South San
Prencisco to Sacramento are c¢qual, dut & refrigere-.
tion charge is collected from the Swanstom shippers
waile in the opposite direction this charge is not ag=-
cesged, s8ll of which is acknowiedged by defendont to
Ye discrimination.

Assuming the f£reight rates to be equitably
adjusted a situation of tris kind is apparently dis-
criminatory and in violetion of Séction 17 of tae
Puolic Utilities Act. If the rato adjustment is not
provor it should be corrected by & chance in the
froight rates and not by impesition of 2 refrigera~

tion charge.

Tawfulness of Refriceration Charge.

Bofore proceeding to discuse this point come
exlightenment will be gained by review of the varions
tariffe appertaining theroto:

Mo £irst refrigeretion tariff filed with

this Commiseion wae defendant's Local Refrigeration

Tarify No. 79=E (C.R.C. Xo. 17) effective Septenbder




15, 1908, naming canrges for refrigeration of perish~
able freight between points shown therein and carrying
note on title page, "Refrigeration charges and charges
for ice named 42 this teriff zre in eddition to the
reguler rates o Troasportation charged by carriersT.

Tocal Tariff 75-E was superseded by Tocel
and Joint Refrigeretion Tariff 359~D (C.R.C. No. 1601)
etfective July 27, 1912. This torilf formerly applied
to interstate treffic only azd wien Local. Toeriff 79~3
was incorporated therein the local ratos within Cali~
Zornia beceme su‘baect to The genoral rulez carried in
the inferste."&e tariff.

Roxiff 359-&' wes canceled offeoctive liarch
15, 1915, in so0 far as 1ts application to intraslate
traffic was concerned, such rates and regulations be~
ing con;:nrrcn'tly published in dofendant's Local end
Joint Refrigeration Tariff No. 810 (C.R.C. No. 1874)
which cubstantially continnes in eifect the itens in

Teriff 359-D, quoted &bove, and also contalins Section

Yo. 2, reading:

Section Z.

"CEARGES FOR REFRIGERATION SERVICE OF ALL CARLOAD SEIP-
MENTS OF

Srosh Meat, Packing House Products, dressed
Povltry, Butter, Buttorine, Oleomargarine,
Casooze, Eggs, Milk and Cream, iz siraignt
or mixed carloads, waen cers are initislly
iced oy shippor (soe Note 1}, between
pointeg in Colirarnis, &s describod below:"

Tnen followg table of rates between the different group

points in which appears the $5.00 refrigeration charge




subiest 02 complaint:
Note le= alluded to above reads:

T"HOTE l.~ Any cer regquiring reicing in transit

- will be accepted uwnder above rates, only when
shipper ices caxr to full .capacity at point of
origine. Any car reguiring roeleing in traansit,
NOT dced to capacity by saippoer at point of
origin will Ye subject to cnarges shown Twader
Section 1 of this Tarifr.”

Directing our attention to the classification
1t 1g Tomnd that<ﬂestern Clagsification No. 5L, (C.R.C.
Xo. 75) eXfective February 14, 1913, contained Rule No.
29 waich was republished under zame number in succeed-

ing issues and now appears &g Rule Z9 of Testora Clase-

itication No. 54 (CoR.C. N0o143} Lollowing:

Rule 29~ "Refrigeration of freisht in carlosde.

Section 1~ Unless otherwise provided, carload
retings 40 not include tae expense of refri-
eration. Charges for refrigeration, wien

nisted by the csrrier, will be found in
the carrier's tarifls.

Section 2~ No allowance “in weigat will be

nmade for ice or other preservative placed in
the same packege with the freighte.

Section %= Vhen ice or otner preservative is
in dbunkers of the car no charge will be made
for its trazsportation; dbut if the ice is
Teken by consignee, crarges spall be made on
actnal weight of tre ice in buakers at desti-
ration and at carloed rate applicable on the
Lreight waicnh it accompanies: I1f not taken

by consignee it bocomes the property of the
carrior.

Section 4~ TWhen Ice or other vreservative is
lozded in body of car wita Zreight, provided
the rules of the carriers do not proaivit such
loading, no charge wilil be mede for its trans-
portation; but ir taiken by consignee, charges
saall be mede on actual weight oxX the ice or

taer preservative iz car at destination and




et carload rate epplicable upox the Lreight
which 1t sccomponies; 1f not <tekon by cor~
signee it becomes the yroporty of the carrier™.

Defendeant relies mpon Section Z of 1ts Refrie
goration Tarliff No. 810 for collection o refrigeration
charge of $5.0d in sddftion to freight rate while com-
pleinant, plecing its dependence updn-Section 3, Rule
29, 0f Westorn Claczsification, contends thet collection
02 refrigerstion cherge is wnjustiflicd where refxrigera-
tion i3 porxrformed by shipper.

Section No. 2 of Refrigeratiox Tariff No.
810, above guoted, imposes a charge J0r ref‘rigeraxion
when carc are Irnitlally icod by shipper oand, ir deler-
nining whether carxier is Justified in collecting re—
frigeratior cherge, we must £iret ascertain 1f It ren-
ders a refrigeratlon service for whick 1t is entitled to
make an additionsl cherge.

It is shown that cars are pre-=iced by skipp-
ers end trausported to destimstion by carrfer without |
rewicing. TWhat service thexn is performed in the way
of refrigeration 7

The Int;rstate Commerce Commiseion, .in the

metter of pre~cooled shipments, Arlington Holghts Fz_'ai't

Bxchenge Te Southern Pacific Company (20 I.C.C. 106},

corments on what constitutes refrigeration service in

the following msxmer:

mhe guestior thereforxe is, Does the
ghipper in case of these precocled shipments
demexnd of the carrier any refrigeration ser—




vico? Doec The carrier in tho czse of such
shipments render axzy sorvice in addition 1o
t2e nelked trozsvortation?

"Thoce cars aro prepared by the saippor
and are delivered to the carricr with instruc-
tions To transport to destination without
opening the buxicers or breoeking the seals.
The entire duty of the cerrier is discharged
when it places that car in its train and
hevlsg it to 4ite destination.

"It is urged that the defondsnts can
not stipulaete sgainst the consequences of
Their own negligernce end that they ought
not to be reguired to assume the respongi-
0ility wnless they are allowed to discherge
the service. 3But what responsidbility is it
thet the carriers sssumed in comnection
with the transportation of one of these PLe=—
cooled cars? Clearly there is no responsi-
bIliTy in the wattor of refrigeration. The
caxrier is cimply required o haul that car
To 1tz destinatiom. Thet duty 41T must per-
Torm and LT must perrorm It within & reasope—
able time and in o reasonable mazner.” (p.lls}.

and agein in the same Case,

"The fact that refrigeration is required
and the circumstances wnder which it is ecall-
ed for and furnished render it necessary to
use & refrigerator car as a vractical matter
for the vronsportation of these citrus fruits
at all periods of the year. In deternining
the freight rate this faet hes been teken in-
To accomnt; taer is, tho rate anplicd om
saipmonte wnder ventilation hes beern adjusted
in view of the Lact that a refrigerator car,
more expexnsive than the ordinary box car,
zust, as & _practicsl metter, bo employed.
Jonce, in dotermining the edditiomel sum
waleh the shipper who has the benefit of
refrigeration shall pay, nothing snould be
added by roason 0Ff tae fact that & car of
tois 'bype is used."™ (2. 108}.

In T snd S Docket No. 514, West Bowni Transe
Continental Refrigeration Cherges (34 I.C.C. 140},

carriers proposed to estadlish charges for refrigera-

tion on perishadle commodites iced by snippers snd Ge~-

liveroed touthe Transportation companies with instruce-




tions mot to re-ice in tramsit, this movement nav-
ing previously taken place wnder the freight rates
only witnout collection of refrigerstion ocharge.

e situation there presented is directly

in point, ae the Tollowling excerpt illustrates:

"The crhorges propozed nere are not
for a new service in trausportation, but
Lor an established servico. ZPractically
ell of The perisnable commodities saipped
weat from Missouwri River territory clweys
have deen precoocled, &s they all rogquire
refrigeration as soon ac possivle in the
course 0f their production, and dotention
in cold etorage wotil transported. lany
0L the commodities are =0 ¢old wher load-
od dnto cars that dutr ror the insufficient
insulation 0f the cars no ice would ve
aecozeary. Theolr shivment uwnder refriger-
ation with notice t¢o the carriexrs mot to
roice them in tranzit 4s as old 22 their
trassportation. It can not be s2id, thore~
fore, That respondents arxe entitled to Fur~
nich rofrigeration in trousgit or tast a
now kind O0Ff tranzportation scrvice is re=-
guired.

TR Lhe schedulos involved provide
thet when i¢co or other pregervative iz in
the bunkers of the cars, or is losded in
The DoAYy of the car with tho freight ship~
ped, no charge will ve made for its trans-~
portatior. Theso rules have been in of-
foct for a long time and indicate plainly
that the related freight rates always have
fncluded refrigeration charges, inciuding
compensation Zor asuling the ice used Loxr
refrigeration, dama%e to ice vunkers, and
for supervision.™ (2. 142}

In view of the fact that thece shipments
had ﬁniversally been moving uvnder ice, mixed with
salt, for & number of yoars prior to the osteblishe
ment o tho third class rate now undor considera=-

tion, and giving due consideration to all the other




circwmsiancas of this cage, wo find that any charges
waich defendant was entitled To meke either Lor dam-
age to its cars from ice or salt or for cost of
navling the ice or extira switching and inspection

should have beon, and preswmebly were, taken into

consideration when theo $3.60 anf $1.80 rates were es-

tablished by defondant.

If iz our orninion trat detendent nes Failed
10 establish the fact that Lt has rendered a rofrigor~
ation service oz tnese shipments for which it 18 oo=-
titled to additional compexsation.

Treaving the gquestion fron & purely tarify
standpoint, Section 3, Rule 29, of Western Classifi~
cevion cuthorizes free traxsportation of Lee im
duakers of car. Defeondent contends this rwle spowld
Do read in its entirety and tant Section 1 pemi'cs
nodification of the item by provisions oX Refrigera-~
tion Miff 810. Zhe Vesterz Clasgitication ig £1l-
ed with this Commisefon for defendant by F. W. Gompi,
scting as Agent wnder power of attorney.

Rule 9= of the Commission's Tariff Circu~
ler No. 2 gpecities thut ™A carrior may not by its
individual terify cancel, smend or modify & tariff

filed by & duly authorized agent, except when cor-

responding anendment to such agent's tariff is filed
at tae same time and as por peragraps (a) of tais
rule.” Therefore, toe rule in Testern Claszifica-
tlon canmot be lewfully amended except by supplement

to the Clasgi¥ication itself.




Purthermore, Section 63(a) of the Prblic
Utilities Aet provides that

"No public utility shell raise eny rate,
fore, toll, rontal or charge or o alter any
clasgitication, contruct practice, rule or
regulatiozn as To rosult in an increase in
axy rate, fare, toll, reatal or czarge, Ta-
der any circumstances wastever, except wpoR
& saowing before thoe Commission end & ¥ind—
ing by the Commission thet such iacrease is
Justified.™

Bvidence 4iscloses thaat no charge for refri-
on comypleinant's shipnments

geration had ever beea mede/vprior to March 15, 1915,
ot on that date defendent, by application of Section
2 of its Refrigeration Tariff 810, commenced to assess
Such charge. iz section ig symbolized ss & reduc~-
tion bul Iin reality it is en increase and was not sup-
rorted by application required under Section 63(a) of

the fet; nor were Rwldes 1 and 6 of tho precefing

Toriff, 'Fo. %59-D, autnorized wnder &3 application.

Defondant chould so amend its Rerrigoration
Torif® 810 ag to make iv perfectly <lesr that the re-
frigoration rates nemed therein are not applicedble to
shipments preo~iced by snippers and not re~iced in
transit, moving uxder Rule 29 or the Westera Classi-
fication.

It iz our opinion, asfter reviewing the ovi-
deuce 1z this case, Thatl caurgesn assessed By d‘.erend.'?
ant for refrigeration eei'vice on carlosd shlipments oXf
Lrost meat from Swanston and Sacramento to Stockion,
Oskland and Sen Franmcelsco are diccriminstory as bo-
tween localities.




In view of the Fact that carrier is not ac-
cording o re:ﬂrigerg.tion gservice to thexe shipments
Tor which it is entitled to make an additional charge,
end has fe.il'ed lawfally to set aside the provisions of
Section 3, Rule 22 of Western Classitication, we are
oL the opinion the refrigerstor charge o¥f $5.00 per
car is ungupportoed by teriff pudlication and there-
fore In violation of Section 17 of tho Public Utili-

ties Act. DPurthermore, That the lawful rates on fresh

meats, carleads, pre-iced by shivper end not ro-iced

en route, are frox Swanston and Sacramento to Stockton

$1.80 por toz azd to San Froacisco and Osklend $3.60
Per ton, swpject to Rle 29 of Western Clesssiticetion
No. 54 (CeReCe Noo 143).

Ge find that complainent wes Overcharged on
ivs preo~iced saipments of fresh meat forwarded from
Swanston and Sacramento to Stock‘co;:a., Oakzland, and San
Frenclsco, deginning Mereh 15, 1915; that it paid and
bore the cnarges thereon and that 1t ie entitled to

reperation with invterest.

C. SWANSTOY AND SON raving complained 1o the .
Commizeion that charge of Five Dollars (§5.00) per car
assesgsed by the Sowtherz Pecific Company for refriger-

ation service or carload shaipvments of fresh meats, pro-




Lced by skipper, from Swanston and Saceramento 10
| Stockton, Ockland and Sen Fraenciseo, ie unxea;sonabie,
excessive, wnjust ani discriminatory,

Lnd s public hearing aving beez neld and
the Commission velng fully apprised in the premises
and basing its order upon the Lindings of fact which
appear in the opiznion preceding this order,

I7 IS ZEREBY ORVERED thet tho Soutaern Pa-~
cific Comvany coease f:om the collection of crarges
under Section 2 of its Refrigeration Teriff No. 810
(CeRala Xo. 1874) where cers are initislly iced Dby
saipper and tondered to carrier with Instructions
not to re-ice en route and o re-icing is porfomed.

I7 IS FURDEER ORDERED thot the Southera Pa-
¢ific Company refwnd to C. Swanston axrd Son within
sixty (60} days from dato of this order & owm soual
in amownt to tie charges walawiwlly collecte&, with
interest at rate of seven por cent. por szaum from
date of collection.

IT IS £1SD FURTEER ORDERED thet 1f£ O, Swan-
ston and Sox and Southera Pacific Company cannot
agree uwpon amouvat of.’ rofond due wader tais oxdoer,
said parties, or either of taem, way appedr delore

taig Commiscion and submit proof, wihereupdn the Com=

‘misgion will determine amomzt to be paid. M‘

Deted 2t San Prancisco, Californie, this
dey of Februery, L917.

W k)/?u/’\/

Cormissioners

_




