Decisiox Xo.

. ON uogs;oé{g

BEFORE THEE RAIIRCAD COMMISSIOX OF THE
STATE OF CALIFORNIA.

In the matter of the spplication e
of TREDERS OIL COMBANY Zor au~ Lpplication
thority to discontinue service :
and other relief. _ No. 2534 -

Crail and Crsil foxr applicant..:
Honry S..Richmond for City of
Coalings.

G« Wo Satchell Lor.Coalinga Gas
and Zfower Compeny.

John B. Yakey and J. Heo Lllen
Zor Coalings Ripe Line Company.

BY THE COMMISSION.

OPIXNION

Thic i an application of TRADERS OIL CONM-
~BENY, & corporetion, for an order of this Commission
declering trat applicant ic znot a public utility and
in the event that such ax order be not nmade, Xor an
order of this Commission granting the applicant gn

ingreasoe in tee rates whicz it now casrges Coalingx




Pipe Lire Conmpamy, & corporation, ¥*or nstural gas ob-
teined by Tae latter corporation frow the applicant’s

meturel gas well nesr the city of Coclinga.

Tho mattor was teard before Zxeminer Imeell

at Los Angeles on September twelfth and twenty-first,
1916+ A&t the bearing it was agroed by comrsoel repre—
seating &ll tho partios in interest that tho question
as to the public uwtility moture of applicant showld
be determined first, and in the event trat the Commis-
siox fomnd applicant to be 2 pudblic utility, that a
later hooaring be held by the Commiseion in rospect to
rates.

The affairs of tho Traders 0Lil Company with
respect to the supply oL netursl gas derived from its
propexrty near Coalinge was before this Commission in
Zpplicetion No. 2066. At that time the applicent wes
0% reprecented by counsel and offered no testimony
in support of the applicetion othor than statements
thet the gas wms more valuable to the Trsders 04l Com-
pany for fuel vurposes than the Price thoy were ro-—
ceiving therefor from Coalinge Pipe Line Company, azd
" that they shounld therefore be allowed to discontinue
the service or raise the rate o that the net retwrn
oz tae gag sales wowld eoual the amomnt exponded by
thom for fuel ofl in the operations in whick they de~
sire to substitute the gas for fuel purposes.

&% the nearing oz that application no evi-

dence was latroduced upon which the Cormizsion could




determine the original cost, presont valune or probadle
11fe of the physical property, oxponse of operation or
income, or any other factor upon waich the Commission
would necessarily have to depend in fixing o reason-
able rate. The application was, thorefore, dismissed
by tho Commission witnout prejudices
Kpplicent 1is tho owner of the southeast

querter of the southeast quarter (SE: of SER) of Sec-

tion Thirty-five (35), Township rwenfy ( 20)'Sou1:h,

Range Pourteen (14) East, M. D. B. & M., in the Coolinga
Oil Fields, wupon walch is located 2 certain gas well
drilled by one 3. I. Potter, at that time 2 lecsee of
the Traders 041l Company. tnder the torms of that
leage the lessor was to receive as rental or royalty
twently~five por cent. of all the 0fl, petroleum, as~
P2alt, zatural ges or other hydro-carbon substance
rroduced Lrom the wells bored uwpon the premises.

For the purpose of &isposing of this gas,
¥r. Rottor organized the Coslings IPipe Line Company,
walch was incorporated umnder the laws of tris Sta';:e
on October 27, 1913. On November 6, 1913, the less=
ees of Traders 0Ll Company entered into & contract
with Coaslingea Pipe Iine Compeany, under the terms of
walch the lessees sgroed to soll end the Coalinga
Pipe Line Company sgreed to buy all tb.o natural gas
produced on the tract of land hereinasbove d.e.scribe&.‘
Thereafter the Coalinge Pipe Line Company constructed
a two and one-iza.lf (2%) inch pipe Line to Coalinga




and uwpoa the completion of this transmission main the
rire lixne company entored into a contract sellizg the
gas to Coalinga Gas and Power Company, which latter

company was ard is the owner of tho gas disfribnting
paing in the City of Coalings, which company in turn

s0ld the same to the gag comsumers of Coalinga. This

supply of natural-gas has beon used dy the people of
the City of Coalings since early in the year 1914.
Not only was the seventy-five per cent. of the produc~"
tion wkich felonged 10 the lessgee 3014 to the City of
Cozlings but the twenty-£five per cent. ag well which,
uwndexr the terms of the lease,wns the property of
Traders 0il Company, has throughout thet period been
sold to the same community.

Nor was this sale without the lknowledge and
consent of Traders Oil Conpsny.

There was introduced &t the hearizg corres~
pondence, the first of which was dated Jume 11, 1914,
end the last of which was dated November 19, 1915,
waick fully zhows that Traders 01l Company was aware
of corditions swrrownding the sale of thils gas sup-
Ply and received money therefor. On June 1L, 1914,
Mr. . Vo MeQuige, as president of Traders 01l Com~-

yeny, wrote the Coalingsa Gas and Power Company as
£o0llows:

"£lso please be advised that 25% of
said gee bhelongs to the Traders 01l Conm~-
veny as royaelty, and you are horeby ro-
quested to make payment to seid company
2oxr 25%."




Oz June 19, 1914, Mr. MeQuigg wrote to Coalinga

Pipe Iine Company to the saxmo effect.

On June 19, 1914, Tradere 0Ll Company egain .
addressed Coalings Gas sxnd Power Company irn part as
fLollowe:

TYou a8 purchasers of that gas, a3 well

&g the Coalings Pipe Line Company, will de

neld responsidle for that portion of sadd
gas representing our royalty, which is 25%."

On Zugust 7, 1914, Coslings Pipe Tine Company
remitted to Traders Oil Company the money due that com-
pany for its share of the proceeds from the salo of the
gas. On August 11, 1914, Traders OlL Company ackmow-
sedged roceipt of the samo. In tho months of Septem~
ber, October and November similar trezsections took
place.

On September 28, 1915, applicant served no-
tice o B. I. Potter that the covenants of the lecse
entered into by snd between himself and spplicent had
been dbroken &nd &emandod.’ immaediate performance oxn the
s2id Potter's part of all the obligations, covemante
and agroements reguired of him uﬁder the terms of said
leaseo.

Tae lesseez 0of Traders 0Ll Compeny having
failed to Ivlfill the requirements of their lease,
Traders 011 Compeny cancelled the came, took posses—
slon of the property and continued to zexve Coalinge
2ipe Line Company with the full supply of gas waich
LLowed Lrom trhe well, and on November 4, 1915, Trad-




ers Oil Company notified Coalinga Pipe Line Company of

toe forfeiture of the lease and stated to that company
that "hereafter you will be held directly responsible
to this compeny for all gas taken from said property”.

On November 23, 1915, Traders Ol Company
notified Coalings Pipe Line Company that any further
payzents for gas teken from the woperty must be made
to Iﬂraders 0Ll Company and stated further:

"We are now clesning out the 0Ll wells
in order to detormine whether or not thay
will pxoduce sufficlont 0il for fwel at our
water plant. If£ not, it will be nececsary
for us To use o portion of the gae from tae
ges well.™

Oz December 15, L1915, Traders 0il Compeny
wrote to Coalinge Gas and Power Company as follows:

Rt v hereby avthorize yom to meke

payment to the COALINGA PIPE LINE COMPANY
for all gas received by you prior to Nov-
exber 25%h. AfLtor thst time make 1o pay-
xents except to the Traders 04l Company.™

On Janvery 20, 1916, Mr. MeQuigg, sddressing
Coalinga Gas ani Power Company, agein reiterated his
instructions not to pey any money for gas to Coslinga
Pipe Line Company and in closing that communication
8id:
"In this relation, we are prevaring t0
discoatinue the service permanently, for we
bhave a demend aszd use for thiz gas owrselves
and it is wortk so nmuch to our compeny that

you probably cannot arrord to pay its oquiv~
alent value to this Compeny.”




On Jammary 28, 1916, epplicants heroin f£il-
ed witk the Commission the application iz No. 2066,
bereinavove referred to. |

Trom the gtatements contained im'the corres~
pondence hereinabove roferred o it will be seexn that
wita the Imowledge and consent of e.piolica.nt‘ borein the
gas supply derived from epplicant’s lend was sold %o
the community of Coalings from June 11, 1914, to Jenu~
ary 28, 1916,

Frow tune eleventh day of Juae, 1914, to the
Liret of November, 1915, applicant herein was tho own~
exr Of one-fowrtk Or the supply of gas derived from
the well heroin roferred to and from the first of No-—
vember, 1915, to the Twenty-eighth day of January,
1916 (the date of the filing by applicent of its forme
el spplication Noe. 2066 to discontinmme service or in=~
cresse rates), applicant was the owzer of tho entire
smownt of gas flowing from that well.

The pesition taken by applicant iz relation
To the foregoing facts is: first, that the applicant
is not a pudlic wtility snd thot tho gas aupply from
said well bas not been dedicated to tae public use:
and second, that under tae provisions of the lease
botwee spplicant sni the original lesscee, tho 2ppli~
cant iz entitled and has & right to the sunply, which.

right is p&:ﬁ.or to tee rights of the prblic or any

other party thereto. The provision of the lesce upon

which applicant depends is as rollows:




"The eaid lecsor herevy resoerves the
right t0 toke delivory of ite royally at Its
water plent on caid property, and it also
roservos tho richt to buy from said lessor
eny portion or all of said wnroduction =t the
ZONers.l morket Drice ror the overation of

{Ts water pumping oiant or cald promises.”

(The word Llessor lactappearing hereirn is evi-

dently a typographical error and showléd read
"lesgoe™) .

The questions to bo decidod by the Commicsion~

gion in this case are:

Firet - Ic applicant & public uwtility?

Second - If 50, ic it relicved from its’

public wtility functions by the
reservation above stated, which ig con-
tained in 1its lease?

The Constitution of this State provides in part,
Section 23, Lrticle XII, as follows:

"2very yprivate corporation, amd every
individual or sesociation of individmals,
owning, ogqra;ing, nepaging, or controll-
ing, any cansal, pipe line, glant or
equipment, or any ypart of such caznsl,
pipe liﬁe‘_nlant or cquipment within tais
gtate " for the production, genmeration,
trenemission, delivery or furnishing of
hoat, iight, water or power Tt either
@irectly or indirectly to or for the public
is horedy declared o be & ypudblic utilitly
subject to such control and regulation by
the Roilroad Commicsion as may be provided
by the legislature.”™

The term "public wtility™ as defined in the
oovlic Utilitios Act, as amended by Chapter 553 of

tho Tawe of 1913 (Statutes 1913, p. 934), reads in
part as followe:




"(db) Trhe term Tpmblic utility', when
used in this set, inelundos every common car-~
riexr, pipe line corporation, gas corpora~-
tion, electrical corporation, tolephone cor-
poration, tolegrap: corporation, water cor-
porstion, wharfinger and warehouseman, where
the service is performed for or the commodi~-
ty delivoroed o the public or any portion
thereof. The torm Tpublic or any portion
thereof’, as horein used means tae public
genmerslly, or any limited portion of the pub-
lic dncluding 2 person, »rivate corporation,
municipality or othor political subdivision
oL tae state, for which the service 1g peor~
formed or to which the commodity s deliver~
ed, and whonever any common carrier, pipe
line corporation, gas corporetion, electric~
al corporation, telephone corporation, tele-
grapa corporation, water corporation, wharf-
inger. or warehousexzar performe & cexvice or
delivers a commodity to the public or axzy
vortion taereof Lor which sny compensation
0r paynent whatsoever is received, suck com-
mopn carrior, vipe line corxrporation, gas cor-
poration, electricul corporation, water coxr-
poration, wherfinger or warchougeman iz hore-
by declared to bhe & public uwtility subject
To thoe jurisdiction, control and regulation
of t%e commission and the provisions of this
aet.m.

Tnder the Loropoing definitions taken from
the constitution and statutes of this state, 4Lt zcems
vonecassary to ¢ite the numerous decisionsof‘the Con~
mizgion in order to sustain the position that appli-
¢ant norein iz & v»ublic wrility. Applicsnt surely

cannot contend that it has ot indirectly been sorving

the putlic or amy portion thereof with ome-fourth of

tho go3 cupply Lrom Ltgewell for a period of more than
elghteon monthe, and with the entire supply therefrom
for a period of cypproximateoly taree months before 1t

took any steps T Yo relioved from sny pudlic duty

waick may have'grown oﬁx of itz conduct as the sane




rolates t0 the pubdblic. We therefore expressly L£ind
thet applicant horein i3 a public utility sas tho sane
(s defined in Section 2 of tme Public Usilitice Lot.
Epplicant by its conduct herein‘;n relation to the

gas well has Decome & public service corporation. It

znes become axn agent or sy instrumentality Lor the car-

rying out of the public’s mse therein, subject to such
regrlation as is #estod in this Commission wnder tne
constitution and statutes of this stato.

"in express contract iz not essential

-to establish reciprocal rightec between the
public service company a&ud the public it
uwndertalkes to serve. Such rights arise by
implication of law. If the reoguwlations
are in law or 1an Lact illegal for any rea-
sorn they sre not biznding and the company
bas its romedy by appropriate proceedings

" but tho ¢ompany deing engaged in rondering
8 public service must contizue to 4o 3¢ in
& reasonably sdeguate manner uvntil roliev-

o€ of its duty by due procesgss of lawe. The
service to the public must e rerformed.”
(Gainesville v. Gainesville Gas and Xlec~-
tric Company, 62 So. 919).

Nor &0 we believe that the reservation in
thp leage will smerve to give applicant a right in the
gas supply which is prior to the public right therein.
Tor & period of three months 1t devoted this suprly

to a public uwse. The case of Leavitt v. Lessen, 157

Cal. 82, we hollieve ic anslogous t0 the case herein.
In tze formexr case a water supply ig involved, the

origiﬁal proprietor rolying upon & reservation simi~
laxr to the onme herein contained for o free suﬁply of

water to his ranch. In that case the cowrt ssaid:




A3 tho agent of such a public use,
he had no power whatsoever to reserve to
hinzelf for hic private purposes asxy part
of this weter. If he could reserve &
part, Le could reserve all, and taue, by
his ivse dixit, convert s public use into
rrivate ownersaiy, or, i1f he couvld reoscrve
& part for himselr, he couwld with equal
authority give away parts of the supply To

thers, and by this method destroy what
vhe constitutior itself haes declared shall
forever remain & public use. Therefors,
the only tenable ground upon waich respon-
dent can stapd 1is that, with his sppropri-
ation for public wuse, he became & private
appropriatér-of water for use upon his
Buggytown Ranch. If this be <o, then kis
rights t0 weter would be measzured as are
the rightc of every otaer private appro-
priator=--not by thae amount waich heo took,
not by the amount which he claimed, mot,
as the couwrt decroes, by an amomat suffi-
clent thoroughly end wproperly to irrigate
g ‘housand acres of land: but it womld be
measured by the amownt waich ne had deen
actually teking and applyine to & benefi-
cisl use wpon that land. ZXHis right to
priority in the wee of water wonld =lso Dbe
measured according to these facts and lim-
1ted to thic quentity. (Senior v. Ander-
gon, 115 Cal. 496, (47 Pac. 454);: Smith Ve
Eawgine, 120 Cal. 86, (52 Pac. 139 utrogg
i If, nowever, the facts should
be thet he did not meke such private appro-
priation, his attempted remorvation of a
rrivaete right out of o public trust, as
above stated, would Be futile and void.™

It will be wnderstood, of course, that the

present decision deals only with the guestion of this

Coxmiszion’s Jurisdiction.




£ public hearing having been held in the
above entitled case o the gquestion Qs to wactaexr
the Redlrosd Commission has jurisdiction over the
applicant, and this q,uéstion now belng ready for
decision, .

‘Mhe Rmilroed Commission, on relisnce om osch
statoment or :‘:indine;.of fact conteined iIn the opinion
whick precedes thie order, B‘.‘EREZBY TINDS AS A FACT that
the natural ges properties of Traders 01l Compeny, &
corporatior, situsted in the Southeast guarter of the
Southesst quarter (SE& of SER) of Seétion Mairty=-£ive
(35}, Rownship Tvrenty“ (20} S;mth, Range Fourteen (14)
Zast M. De Bo & M., 4 2 public wtility and sudfect to
the jurisdiction of the Reilrosd Commission.

Deted ot Sen Prancisco, Californis, this / %
dey of March, 1917.

Comnissioners.




