Decision No.

BEPORE TEE RAILROAD COMMISSION OF THE
STATE OF CALIFORNIA

CEARTES KAZPLER.
Complainant,

-TS= Caze No. 965

ZTONA DEVELORMENT COe.,
Defendsnte

Be X. Colliex
Eorace T. Jones For Complainant.
Benjamin Davidcon

Tayloxr & Tebbe Tox Defondant.

C.J. Iuttrell, of
Tuttrell & Loy, Por Intervoners,

Jobn A. Vegner, Willism Wagner,
Frapk Wagnor, A. E. Hughes, Fréd
Go Smith, Anns Jenzer, as Admine
{stratrix of tho Zstate of Coxd’
Sackmen, decesased, and Anng Jexmer
in behalf of herself, ‘snd as Trus-
tee of Charles Z. Jenner, Anita
Jernoxr snd George XK. Jenmer.

BY TEE COMMISSIOK.

QPINION

mhe complaint in this case alleges, among other
matters, that complainant bas beer since 1909, and now is,
the owner of certain sgricultural lends situsted about
one/mile west of the fowa of Btne, Siskiyou County, and

thet the defendent, & Califorais corporation, is, and hes




. been Zor & number of years past, engaged in furnich-

ing the inkaditantc of the Town of Etna and the vicinity
with water for domestic ard irrigation purposes; +that

& portion of complainant's‘lands,.situated on tke line
end witkin the flow of defendsnt's ditch, and couprising
about thirty acres, is agricultu:ai énd planted to fzﬁit
trees, vines, alfalfe and‘other products. requiring ir-
rigation.

The complainent further alleges that Lfrom 1909
to 1914, inclusive, defendant has furnished water from
it3 seld diteh to plaintiff for the irrigation of call
land, dut that during the years 1915 and 1916. defend~
snt refused to doliver %o complainant eny watexr whatsoever
for the irrigation of said lends, slthough complainent
repostedly demanded such service and was st all times
willing t0 pay & reasonebdle smount for the same.

The &ofendant in itc answer, In ad&it;gn to
denying a number of the sllogations of the complaint,
alleges that is has sllowed complainant to have such of
its surplus water as it could spare for tke purpose of
irrigating bis sgricultural land, upon the distinet
underctanding that compleinant could have merely the
svrplus water of the defondnat, because the needs of the
fown of Etna and its inhabitants for fire protectioxn,
domestic use, end for irrigating lawne snd gardens reo-
quired practically all of the wavter. Dofendant also
alleges that it offered compleinant such surplus water for
the price o2 #120.00 per year, to be paid in advance, and
thet compleinent has rofuged to teke such water under this.

condition.




The snswer further alleges thet defendant's

water system comsists of a ditch which taps Ztna Creeox

several miles from the town, conducting the weter to

s point avout three-quarters of & mile from Eins,

where, by means of a pemstock, the water Lc discharged
12t0 & pipe line through which said water is distribut-
0d 4in said town; and thet for use Iin casge of fire
defondant 4s obdliged to provide for considersble in~
crease in the smount of water taken into said pipe
1ime,and in order so to provide, defendant carries
suf?icient water in the diteh to £1ll sald pipe- for
ordirery uce énd to have sn overZlow at the point where .
the ditch water”is'faken 1nfd sald pipevso that auto-
metically & draft of water 1s suppllied for use In case
of fire without any delsy, as the overflow 1s taken %0
£111 the pipe; thst to supply complainent with irrige~
tion water, such water must be teken from defendant’s
diter ot s higher elovation snd abouxlthxeé-quarteré

of o mile above said pemstock; thaet should defendant be
obliged to furnich complainant water for the firrigation
of his said thirty acres of agricultural land, defendant
would not have the proper amount of water a8 overilow at
1ts penstock, espocislly during tke months of July,
August, September snd Qctober:; that shoﬁld defendant do
reouired to furnish water ot all times sufficient to ir-
rigate seid thirty acres of laad, the Nown of B#na world
be doprived of water when nece3aary for use ir case of
fire, snd in this regard ithe snswer alleges thgj it would

take at least two hours' time %o obtain suxficiont.water‘




in case of fire, for the reasor that defendant would be
obliged to csend & man up the ditek, which ruwns along o
steep hillside to the‘ diverting point of suck water,

t0 close the gate, after which it would take an howr
for such weter, restored to defendant’s diteh, to reackh
the Town of Ztna.

Public heerinzs were held in Eira on October

6th, 1916, and in Yreke on Februmary lst and 2nd, 1917,

before Exaniner Sancroft.

At thoe Eins hosring it develcoped that there
wore cortain users of water who might have claims
aévorse 10 thozo of both the complainant and the dofenlant,
srd, accordingly, on Januvery 16th, 1917, and prior +o
the second heering, the Commission duly made ap oxder
addressed 0 G. A. Richman or G. 4. Reickman, of Port
Jozes, Siskiyow County, and %o “Prod G. Smith, Tohm
Hegner, “Prenk Vagner, ‘Williaxm Vagner, Ed. Zughes,
fhomes P. Dowling, A. T. Hughes, Anns Jommer, Adminiz-
tratrix 02 the Estate of Charles Jenxer, Gecessed, and
Anna Jemner, Adminfstrstrix of the Esta.’c'e of Cord Sack-
men, decessed, of Btna, Sisgkiyow County, directing sll
of zald porsozs to appeexr before the Rallroed Commission
on Pebruery lst, et Yroka, to show cause Why fhe Commission
chould mot accord to the complainant the relief prayed for
in the complaint ir the sbove entitled action. |

Copies of this prder %0 skow csuse, togetker
with copies of the complaint, were duly served by meil tipon
211l of the persons sbove named, axnd the Lollowing appesared

or were represented by thelr attorney at the second hesgring:

Jobn A. Wagner, William Vegner, Fraxzk Wagner, Fred G. Smith,




Le Zo Hughes, G. A. Roichman, Anng Jezmner, g Adninfistraotrix
of the Eatate of Coréd Sackmax, deceased, and Anng Jenmer in
behal? of herself, and a3 trustee of Charles Z. Jezner,
Anita Jemrer and George K. Jennmer.

& brief dessription of defondsnt’s plaent 1s con=
tained in the opinion of this Commission upon Application
No. 1868 (Decision No. 2789}, Vol. 8, Opinions snd Orders
of the Railrond Commission of Californis, Page 170.

Pron the ovidence introduced we find that under

'present conditions in order to give tke Lnhebditants of
the Town 0f Eina proper fire protection, sufficient watex
should at &ll normel times be retained in the suprly
diteh, so that the wa‘f:er overflowing at the wasteway nesr
the penstock would be not less than-fwo inches in depth
by 52 inches in width, and we believe 1t wowld be practic-
sble to install a gate in defendant¥s 4itch ot what 1z
commorly imowr &S Merble Gulch (some three-guerters of a
mile sbove the pensiock) in such a memmer ag to allow
complaincont the use of defondent’s surplus weter without
reducing the flow in the ditck bdelow the level suggested.
A more difficult poimt of detorminstion, bowever,
is how much water complainent cax. use in this menner withe-
out interfering with the rights of the interveners. With-
out endeavoring to determinme Just whet these rights mey be,
it is su.:fficien't for the purposes of 'this case 1o state
that, wb.ile complainant®s snd clei’enda.nt'" usoes date back
~.;ppﬁ."o:r:iz:z...'ce'.!.:,' elight e.nd twenty yoaxe re spectively, the

contre.dicted toctinony of several of the interveners wes

t0 tho eﬁ'ec‘t 'that for the last Lifty or. si:c'.:y yosrs
practically all the water aveiladlo from Etna Creok during
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the dxriler periods of the irrigating seasons had been
used by them or their predecessors in interest, some of
this water heving deexn used for the 6peration of g Zlouwr
nill kmown as the Union Mill (formerly owned by Cherles

Jenmer, deceased), and the rect for irrigation upon

four 6: five faxms now delorging to the respective

interveners.

The nill is rur by s water wheel requiring
foi it3 operstiop approximately nine cublic feet per second,
the wateér pessing tkrough two 3i-imeh nozzles with s head
of spproximately 53 feet. The water used in opexating
the mill 4s not svailable for the Irrigation of any of
the ferms of the interveners, and, according to the
testimony, the mill has to do elthexr partially or entire-
1y skut down during the perlod of grestest water short-
ege prectically every ceason. ~ In sdditioz to the water
used iz the mill, the total amomnt of land irrigated
by the interveners is, on the average, somewhere in the
neighborhood of 2ixty to ninety acres.

The interveners have never mede & definite
segregation of their various water rights, it appearing
from the evidence that each hss used what he cozsidered
a feir amouxt, taking all he wanted during the early
part of the season and reducing the emount he used as
the supply grow leoss. Tho evidence furtker ghows, how-

" over, that there has always been more water in Etna Creeclk
then the defendant end ell the intervepmors could mse until
about the 15tk of July, ané, accordingly, we feel that
{intervoners' rights will not in any way be infringed 1%

defondant ic required to furnish complainant water up to




Jaly 15tk of each season, and later, when feaslble, upon

the terms and conditions set forth in the Lollowing order.
ORDER

Public besxings having been held in the above
ontitled case, at which evidence was introduced by doth
perties and by the intexrveners, and the metter having been
duly submitted and being now ready for declsion,

It i horedy ordered tkat defendant shall, within

sixty days from the dete hereof, instell & gate or other

dovice at Morble Gulch in such a2 mannmer that Lt will De

able to deliver to compleinent surpluc water whenover
there 16 more then onough water in the 4itch 1o sllow an
overflow et the wactewsy near the penstock of two inches
iz deptd by 52 inches in widih, and defendsnt shall
thereafter deliver to complaeinent, a8t & rate 0f not more
than ton cents (10£) per mizer's inch per twerty-four
nours, such excess of weter, OVOX and gbove the reserve
2lowing througk the wasteway &3 hereinbefore provided,
as complainant may demand for the proper irrigation oL
his land above roferrg& to, at all times excepiing
Detwoen July 15tk and November lst of each yoore
IT IS EERSBY FURTEER ORDEFRED that betweer

July 15%th and Fovember 55t defendant skall deliver,
subject %o the conditions and at the rato sbove 3et
forth, such y=tr=e surplus waler, wpon demerd of the
complainant, as ey not be required Zor heneficial use

by any of tke intexveners, in seagons wihen there is




more water available thar defendant and interveners reqp.ire.

Dated ot San Francisco, Csliforxrnis, NMareh 8’

,‘,,@,V,/
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Commissionerse. k




