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o* aunu’* of ' én-D" *o COLn AR [‘

;di%’ né oxming”land' iz wi : o B ‘:b.e O‘b...J Vu.l.x.e,,r., Tt is
. . . ,.-w ) .

fullezed in 34;d compla-nz zua Tae de*c d&ﬁ‘ 7' publ se*vﬁce

' wazer' @uay, v:.g aop*op azed-watcrw. = zale enua. und aia—

ub“v&O“ wi*"‘“ e uO‘“‘y o* can  :£¢ coﬁplz;n“n”

are wiztzin the f;ow'of.:ae‘syszem of ae‘c un: an wit ;'uac plwccz
. , N B - .'/

.o‘-dcsig“ 5 sc, onzéinuzhe‘ ice of wa-Oﬁ“i&le“ o’ dcfencanz. _
_Pel-eﬁ h ix grounas, cet out in The complaznu us foﬁlowz.fuuV

Tﬂa. your ono*aolc -oay, 4% ke earlmesz_q L
nogsidle date mexe (1), an i.vequ:cazi 2 azd exaumination . of. . -
wdc*endun:'s 1490“ cystern, snd order & aearing, o oeue wine wazy,
Cmertithereod is ‘nececsary Lor Tae e*vzce *ecu-rca DJ vhe comp '
plainzwts zereiny (2 ), tLat you couge o, pajsica¢ TalusTic Lmotpe’ v
made of..tae oz ire £lant, oo provided by Sec. 4T ﬁd:aec;‘70'o-'j,
the Pblic UTilitd les ACT, TLAT you determine its cost, T nc (I35
of operation, and the den*cczat;o*‘”“creo {3), vaat you aen
fix\*ﬂteu <0, ve cua_gcd and collected by t“c defendans L o* wu.e*
for' irrigation  and-otaer purposes’ whick skell te’ir accordance
Wit “e recu_reren.s of :ze ﬁuolic Uzil:tzey }c , commensur4ce
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wita the value of the service 30 the complainants, -and

Juat and reasonable alike w0 the water users and vo The companj,
&8 required vy Sec. L3 of saild Pwblic Ttilities Act, and by

whe Viater aw of 1885. :

“SECOJD. That tie defendant bﬂ ordered: *or nmita 1o
ceare diascrimimation in respect o chorges for water . zupblicd
oy it, and thav defendunt be ordered to supply water-to all the
complainants who make. legal zpplication and tender of rotes
therefor, and wao belong to tae classes or commnnl ies fTor whom
tae weter was approprizted as stated inm defexdant's notice of
appropriation of water, and that such water be o,c vo all suck
persons rrom- thals time fo*va*d at tae lowest rate now ca¢rced.w
wae“eﬁor wtil suca time as your onorable ody pas Lixed - .
otker rates, or until ovher rates zave been oliqncd in uc-
corda“ce wit h.t%e Public [k livleq Ac.. ‘

- "
"”"’RD. Taat defendant gg_orderea for:hwitu 10 Ccom~ L
mence. construction at its own cost and expensc”o*-u~syste=-of
distrit t;ng p-pe-l_ﬁes, ‘and 0 complete.within' four (4) montihs
from dote of this complaint, such a dzst ivution- gystem- J‘ll?
ve. adequ“ue 0 sUNDLY comp;a;ﬁarca wi n va*er Lox' i*riuation o
and otzer uses upor their said lands, o provide all pipew
lines, lu.erals, mevers, gates, valveo an applisnces. .nu*‘may .
be necessary to- deliver water to the »r opery lire of the lends
of complain nTs a4t tae proper point for gravity 1rrigatzon"dna;
that your Honoradle Sody" ‘order water 1o ve delivered, as above.
rovided, a% the carliest proct icable date 0 all’ compla.nun:a',
w:o make-proPe copplication and tender aere*o*, waether. thc u~

.e"’\-ﬁ'ﬂ

“«.ﬁc'distribution L) zten 20 o*dered ve comn;e ed o not.

"FOURTE. That defendsnt be orderec for awitq e d_u-'
continue moking a charge for apsliasnces or equisment necessary.:
<0 deliver thé water ‘to tiae property line of uhe wwte* uses; or
tast azy e *ecu-rea TO measure oa*d water -

“F_FTA.. ma¢t defexn a¢nt oe n*on,o tpd fo*tmwmun f om
mak;nz anj different rate or cnarge e for water IoY. GOmEeSTiC e
where tiaec came water is oe_rg supnlied to tae same l*ﬂdg fo“

irrigation bu*ﬁoses.

MSIXTE. Thst Your Homorable Dody w‘l; g*ve vuca ozqe-
Joux ,
and Turther rc¢ie* as iw just. and nroner in tae gremise , j:

Tre de*endL + anewered the comploint oz April‘zszh, 1212,

£

aémitting many of the ellegetions of the comvla nt but,cetting 3,

tne fa ct that 2ll. of <he apb:opriated water is now devoted to a oublic

“use mﬂin y wi.n_n‘:he vity of San Die 50 2né Co ronado o* domestic ug

and. tnat the defcnﬂan: nes 1o water in ita posresaion.u.-cn cun oc

accorded to .ne corploi“anZS witaous - zn“urj Yo its p*c”cn con "*crg.,'
On'xay 20, 1912,_tne City of San ! ego asfcd leuve 10
ervene ané orn J Slﬂt auch leavc vas sranzed.. va-a inve*veno*_

sets’ou* .ae fac ) tnuu in 1905 [ con* c: as ente ed into vetween

tae ac*enau 1T companj and the Ciz~ + Sar Diego for on gmounu ot wa er'

not exceeding 7,760,000 sallons per'day‘for;a period;of en jea ,f'“huﬁ-

-2 - ‘ - R -¢




the lst day of xaj, 1905 3t z2a agreed price of Tour cente pex
- thou zand gallons; and furtzer that he said Cizvy of San D*czo was
”a;n,tgc'ﬁidst of negoti atmons fo*‘zae p;rcnase anq,lease o’ d c:eatc“
part of the nroverty of defendant for tac nurpose of 'us iliz-ng tae
supply within thé'éi:y.oA Smn Dicgo. |
© Heamwhile, & sea 169 was filed b,/ .hc defendans
ne:c*n askirng une anproval of-thia Commiszion of tre cale bj za;d

defendant to'theyCity of San Diego of cerzain of itg pro ey y, und

ped

’ - . ‘- n" ' I ‘- . .
the lease,with an option to scll at tne expiration of sa*d €a e,.

of all of zhegremainder of- ze nrone*ty of de enédant exccpt Thot
po ion of tThe pipe line of uae-dcfendanz used to supply~the10i:y

of Coronado. : lication thé‘Civj of San Diege 2 Ter

-

Joired, aond the complainants hereir asked and were 3r“ntea lcave o

interve »e; 50 in application Ko._169 mhe same pa zies were oc‘o'e

D)

ta Coum;ssion ag. re before it in tnis casc.

The-nearing of the case bYelfore uz wase oegun at San Dicvo
on Au"uﬂv 19z, nnd thereas Ter cn Auzgnat 30t ‘p ati on,\o. ;09

& heard, .and oy agreemen* a’l of tne cvidencc in oo caﬁe

i:
to be con s*derea ‘n‘eacn. A deci ion as * de*ed in npp¢icat;on ’
mo. 169 on Senucmber 12 a 19iz2, wherc 2 the *upllcatlon o* ae
uoutdern Cahiﬁor“1¢ oun ain Tater Compsny 1o oell and leasc und “ne
zaid Cit} of San Diego to vu*cnave and Toke o lease. waz_grun«ed ;“
. om two go,ait;ong wn,ch are sev out iz the order in Apvl‘c wion no.
169, the‘deéivn of which Wos %o "n*nta*n the scatuﬂ‘of the pe rt+eg
in. cwue Xo. 261 and p*event uhe trongfexr of t“e propcr:y

affecting the issues of the case here pending.. ouc“ bez:g zne ea

t is nroner to consid r tne ‘mat* . ow vefore ug and to aocertazn

zhe r~qn.s of the » a es ox tne oaﬂ*~, of :ae ownernn;p of the

-U

propcrty de"o cd to the pub*ic usce bj a p*ivave co*ﬁo tion, 1% having‘

N

been swec*ficallj sginu ed oy Tae. ultj as a condi.ion p:cceae t
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to dto‘ecqudringfthe property "that the City takes the property
of the company underotandinz that'any leaal claimrror watcr which
may bc enforced’ against the comoany may likewise be cn_orced
against ohe city. The intent of this condition is that the City
shall not. raise in any oroceedrng tae pornt that *he-merc 'ac* of
ohio transfer has served %o change the 1esal etatuo of the property
with reference %0 its public duties and charges; tnzs otipulaxion

" not im anywise morally or lesa_ly %o bind the City against conteot-
ing dny,claim-agdinot toe aystem excopt on the one 3round gtated,
_nameiy, that thc fact[or uranzfc. affccte the suatuo of thc propc y
%o such e degreo tharivalid claims againet the systen in the nands
of the company become:rnvalid by reason or toe transfcr'to the city. -
As I have sazd by reason of. tne parties agreeing .o th;a otipula— '”'
tion we may Now consider the issues independenm of *he fact that |
there has been a tran cr of this prooerty made by tne defendant
%c*ein to the City ot San Diego.

The marn queotion‘oo be decrded being the risnt of toe

compleinents %0 receive water from the system of %tae dercndant it J
is cvideor tﬁau it is advzsable to determine thic‘dueo ion befo*e
p*ocecding %0 £ix the rat es of defcndant because ir it should be "
determrned that toe comnlainante are’ 2ot entitled to waxer tne ix—"‘:
ing of raoeﬂ becomes unneceseary in th;o oroceedins while if tﬂﬁﬁ'
are 80 ent tled, ramcs nayv ohereafter be fzxed with no added labo
the Two enqurriea being independen* and unrelaxed. Ecnce ax ﬁhe “”
nearzng heretofore held the quesozon. of rates. and conditions of -
eervicerwere nov considered out tneir de.erminawion pootponcd

untzl Jhe nain question snall have bcen decided

seems thaf the followins are the oertinent facos

involved herein.
| The.defendanc.is a corporation, organized wader and by
- virtue of the‘lawoeof“;he State of Caiifornia‘for‘the”purposeefof'

selling, renting andtdistribdtinEVwater ﬁo,;he public. within cer-




tain specified territory within tihe Couwnty of San Diege for. fché.pur-'
poses of irrigation, mining, manufacture, mechanicel axd domestic .
uses. The places of intended use, agz set out in the molices of

a.pp::'opriation are a3 follows.

‘ “Scaeck.ger'a Mesa., Scheckler's Va.lley, :Dulzura, J'amul

,‘_Rancho Jamul Xesa, San Miguel Mesa, Janal Rancho, :&'a'tiona.l Ra.ncho, B

AOtay Ra.ncno Otay Yesa, Otay Valley, Tia J'ua.na. 'Valley, Head. of the o
Bay Resion. J'amacna\Ranchq, Spring Valley. EL Cadon, yool Ca.:joz;
Rancho, EX MissionARa.nchor.,v. :Pu_eblo‘z.a.nds of San Diego;, and all the |
neighbdrine;fa.nd a.c‘.;.‘a.ccht lands and all the la.nd.s [-f’b:da.‘.;;?*._ca.nv 'be imri~-
ga.‘ced'from-.the water of said stream, also the City of San"D'ij’eso.
‘Nationa.l City, Coronado, Otay, Tia J’uana, and a.ny s.nd all ncish-
voring and adjacent lands, cities, towns, villaees hqmleta or
'\‘; “places; also all towns, cities, namlet.-,, villages, manufa.cturing
dénters, miniizs Camps,""o-r any o her source of :l.ﬂw"ul a.nd uses u:l.
denands. fo:' sa.:ud. water .ha"' may nereafter - 1se upon tae terr:.toz-y
herein d.e*’cr:.'bed, or adJ acent therein, or adj a.cent tneret'o.
It i3 actually ...'applying water .,o ..he City' of San
_ 'D:Lezo' /ai.g City of Coronado, and is under contract %o i‘u*nisn a.n
‘amount approx:.ma.tms fourteen million (3.4- ooo ooo} gallonn cr
month to. partiea outsid.e these c:.tics. The. evid.ence ia coni’licting
with res erence to the exact amoun. hnd it. also 3.3 not esta.‘blished
| u..t bow much is beins ...w:nished. under tae aevc*al con‘crac’cs, “vut
it clearly a.ppears toat compa:a.tzvely .,pee.king, 142 tle wa...ez' :Ls :
now, or ever has been, delive*cd by tais company. o any users
ou..s:.de the City of cOronado and the City of Sa.n Diego*a.nd su'b-
rban terrzuo*y, waich altnough rot v'itnin .he city 1imi‘:.s, :Ls
L for all pra.ctical purposes a ;pa..'c of the City of Sa.n Diego.




It ia also clearly establzsned that, except ln .he J
City of San Diego itcelo, onlj & ve:y small qnantitf of water
is being devoted to nvaes other than domestic. 1t cwrtaznly
has been the polzcy of tnio company Lor sone years to autenpt
to conserve its supply -4 watcr for uhe citieo within its
places of intended use to the oxclusion of the countzy districua. ,'
‘The conmtracts which are in'ev+dence, rowever, oo not.limit the
‘use of the wate¥ to domestic ﬁu*pozcs,vbut'ohe\evidonce'ahoﬁs
that the main uses to whzch the water or thie oyatem hao been
‘ applied are domcstic uses. | ‘

*ae derendanz's wate* systen consists of four damu
and rese"voirs known 28 .he io.eno Dam and Reservoir, thc Upper
Otay Dam and Rese*voir, the Lower Otay Dam and Reoervo;r and thc
HEighland Booe:vo;rflvogeéber w@tn conduits connectzng these re*er-
voirs. There iovolso a‘pipc lize from the dower ‘0t ay Reservoir f
to toe City of San Dzego and 2 fxltering nlant’ and other appurte—
nances in connect;on with nis pipe line and a °mall reservoir
- Xnown 2s the Chollas Eeigats Reservoir, ness the Gity of San Diego,
oused mainly as a regalaxzns agency. The votal ¢ orage‘capacmty ofv
*theac reservoirs is about twenty-nzne bzllion, one hundred and
eignty nillion (29, 280, 900,000) ‘gallons. Onm the i"'s't day. oz .ruly,'
1912 the toual amount of. water iupounded in tne company's system -
was n*ne b;llion three nundrnd and eigao mzllion ’our hund,ed
and two thousand (9 308, 402 000) gallon . The avcraze daily con~
sumpt:on of water in the Ci ' or San. ieso’or tae peraod ending tne
*irs. day of July was about six millzon ive hundred thousand .
(6 500 000) ga_lons, wnmle tne average amount *or tne oaae «ime Lz

-nished to the otaer users, *1cluding the City of Coronado was

about oeven.nundred thousand (700 000) gallono,,making_thgytotml}‘”




;ﬂaverase da:ly consumption ubou‘t seven million tvo nundred thousand

’ (7 200, ooo) 3allon The present supply’would be sufficient foruaboux
3*'yea:s or the present consumera w;tnout taklnz into considera--‘
tion peenage 0r evapora tion. These losse s, novever, play an im=-
portant part in any system vaich i3 at all dcpendent upon storage.
"he percenzage of loss by evanoraxion of- course vaiiii in accord~ .
ance with the depth of tae rescrv01r as com,aued /J its sﬁrface
area and the hezght of the water 1n such *eservoi:. The evaporar'
tion los3 i3 a loss’ from the surface of the *eservoir, and the
surface of such regervoir will Dbe lowered a certain distance by
'evapo?étion 1035eé;fréaardléss of itz\depuh or~s;ze- An lndb
evanfati§n loss frbm‘a'reseyybir oné foot‘in.déﬁtﬂ would, o.
‘couroe,‘repreventVax‘lcastfl/iZtn the capacity of tne *eser-

vozr,,whzle if . a rezervozr be two feet in depth the same qnantum

 of loss w;ll occur, but it wmll *epresent only 1/24th thc stor- A:

age capacity of tne reservoir.. \

Eence to dete*m_ne-evagoramion losses we mus cnowlﬁhe
'chaxacter of the reservoir. The testizmony of the witnesaes in
this- caae snowg tnax there is at leastlan evaporaxion 1028 oé
l/?th.’rom ito water gystcm annually undcr the present condi—

tzons.‘ Should we have| a period of dﬁouaht wh:ch yeaxly 1ow-
ered uhe surface o’d_zé reaervoir it would e seen thax the
percentage of loss would increaze annually during *uch drought.
This water system is at tne present time thc only |
’available source - o* supply for the City of San Dleso.

The MOrena waxershed of the company ia 135 square ' g‘
miles in extent, “he Upper and Lower Otzy Water sneds approximatexy

100 square milca in extcnz, the Barrett waxcrahed 115 square m‘lea




in extent, making & total waterahed of 350 sqﬁare niles. Eﬁd§nce
Bas been introduced showing the rum 0ff of the adjolning Sweetwater
| 'watorahed during 81l of the yeaxs Zrom 1887 to ‘190’7" fincl'a;ive;
During the years in qnostion tho rux off fron 'bhia wa.tershoa vhich-
is 186 squa.re miles 1n extent ﬂucmted between nothing f;or tho '
yea.:':s 1889-00. 1901-02 1902-05 1903-04 to 23, 985 700 400 |
in 1894-95. The oa.‘.!.y othor t:.me n '!:neso twenty yea.rs w’hen tho
amount e'\cceoded 10, OO0.000,000 o*’ go.llons wes in 1905-06 vfhen tho :

e.moun't was 11.434 500 000 ga.llons. COm:pax.’z.ng 'the Swoetwatoz- wa.tor-

ahed: with the watersheds. con.nected vwith this syatem ...or tho same
yoa.rs. a.s showr in de:tenda.n‘t's exhidit 9 Just ro:tez-red to. on .ho :
-.direct ra.tio of a.rea., it will ap;pear "hat a8 *epetition of condi‘tions
| ‘whicb. a.re & ma.tter o:f his"'or:: in San Diego County would seriouzly
impair the au'oply even for the most linited domeatic purpo:soa o:t

" the cities now xeoeivine; fZror tb.is ayztom. when we. to.ke .‘Lnto
cozsideration the further £a0t that the Sarrett Dam a.nd Reservoiz'
S‘I.to is below «he Morena Dex and Resorv'oir and at the 'beginnine; o:t
the Dulma*Conduit and that no dam has been conatructod a:: tnﬂ.a

. point, snd that in tims of Z1lood when most ca.tcnment occurs, this

. 115 square milea of caterment a:rea con"‘ri'mtes no mo:.-e to the

sys‘t:em of dofonda.nt then 1t 18 yossi‘ble for the Dulzura, Condv.:!.t to

carry, we sre S.mproase& with the fact tha‘t uwntil this dam ia con=
stmcted that it does not neod nea.rly the drought v’h:.ch ha.s
: reretofore oc‘cu.rred in the County oZ San Diego o rendor this
- system utterly Imdeque:!:e to “'he needs of the inb.a.'bita.nts of those .
',citiqs.i
| During tae seven years of drought ::efe*red to 1:: the
test imony tkhe Swectwater '"a.te:': sycten on.l:r 1mo-a.nde6. 551,855 900

gallons of water, or sufficlent %o last tho city oL ..-.a.n Dlego

at its present dally consumption a little :Less tb.an :‘.’orty—seven.

'-e-




deys. And 12 we acsume like conditions of tho .,outhem Ca...i...orm.a.
Momtain Tator Company's system dw.-ing these seven yoa.rs. only BULe
ricient water would have been im'oounded to have supplied the |
City of Ssn Diego for ..ess*/f ;a;ea.r. In Zact 4t is not seriously
contended by a.ny one that there 13 sufficient wa.ter in fhﬁ."‘

systen withou‘c rurtn.or devolopmen‘c to noet wbat may 'bo t'no xeods

- 0f the inhabltants of urban 'ter::itory for domostic pnrpoaoa alono.

| The City of San Diego inm the yoex 1900 tad a poyulation. |
of 17,700; n 2910, 39,578; in 1912 & population 12 the nelghborhood
ot GO 000, according to the eatimates prosented, a.ml th.e.t 1t 18 oy~
s.dly increasing in poprlation is admitted. It is 1:3. evﬁ.donco that

:trom\the years 189'7 to 1904, there wes & seven years' drought in the

O,

county of San Diogo., On the basis o: this drou.ght duxing w'nioh thore
wa.s prac‘cioally no ca.choment in s.ny reogervoir in San Dieg;o CO'anty.
engi.n.eor witneasea Lor doienda.nt 'ti:fy that 3a. ety for tho Cit-y ¥
of Sa.n Diego reguires a stora.ge of water mfficient to ...aat "or |

seven. years. On the basis of the present popnlation e.n'd "'he ;cresent
| ra.te of increase’ e.nd the 't:b.eory tha.'t '::here should a:!.v'ays 'bo seven
yoars storago on hand, itness O'Shaughnesay, engineer :o:- dofendant,
test:.'zied "'ha.t to make the Cit:r of Sa.n Diogo aafe. the:'e shonld be .
on hand a.‘bout twen'ty-os.g,ht billion gallon... 0f water in.,tea.d o:t
9 303,402 000 gallons that was: on hana. July 1, 1912. |

1% gs admitted tkat the lsnds o"’ compla:.nants Tare. wi‘th.’x.n

*he placo., of aosie;natod use seot out .‘m tho no‘ticos of a.pproprie.ti.on
of the doienda.n‘t 'bu" tl:a.t 20 m‘cer ha.a ever been del.’wered to then -
.:tor nurposes of irrige.tion. It is furtb.er a.dm...tto& tba.t whﬁ..x.e tho
lands represonted Y7 complainants axre o::ﬂ.y 555 a.crea m aztent ye't;
there are more than 9,000 acres .m *he Otay: Valley. and approxi— -
mately 40.000 acres in-«h_e aggr«;gate ‘aeg ouch en'title@ to.__watgr

B
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theory of whe coxm wolo a9 r‘ ze cozplainant ,‘whcnfzhc£r 
rishz$lqré asserted. In foct Ir. Pa zer, atzorney'for tie com pla;n?
ants,kstates, az page L33 of zac ura:«cr*pz That it is aiz posiv 1on;
tzat all of © the owmers of lemd witain tae places of aesiﬂnuued use
are”équallyiéﬁtizled‘to':he wazes wivu The compla inant

Zvidence was iztroduced :éndins 70 show'-aat t4esefcomg

pia_;ants'aga'é ner innao;-auus of The O:ay Tall ej‘aéé'ptmpina waier‘
uporn tzelr Loxds, & euce = Tne tzeory or he de*e“d anvt, nocjéh—-
2itled %o re¢eive was r..rcm‘?hie system. I *:a:ed 2 1£Aef:i¥‘   ?¥*
heafi:s, and I axm gtill of the same_opinion after a vc*y careful per-
usal‘of sze authorizties cited by_:hevaz:orneys for the defeuda. ,'
:haf ﬁhis question iz wholly_imﬁazerial‘to £he igggcs nere involved
on the toeory advanced by tie complaimanic. I'sh;li have mere O
say witi re*e*ence 30 tzic whem I comsider Tie law of the case. It
alse iz evidence trot ke complainants and'zhgir ﬁredeCéésorz
O:ay‘valle#'pafied with.thei: :ipgrian »ights either by £ife
o "ﬂc ae'e“d“n., gouza Cali:ornia xOun:ai“ W::e*»Compgny;‘aﬁd zﬁe
aitorneyifor\:ae complain' s states (t: nSCrint P2 ge!564) 'Thattfheseﬁ
complginaﬁi are not cl iwmd tze water o the srou“d of r pa_ lan .

Tights, out solely oz Ize ground of '”c app*o;r ation of Tae W a.er;'

It is wsserted (tr 2script Application 169, puge 52’et xeq.) tzat tae

owners of lard ir tze O ﬁaliey‘wé:c izduced To parT w‘tn tac*r
»iparion rig;msra¢;o~ tzese doms oz a promise‘ynaz.tney«n,ght-re;‘
ccivé-wi:er woen it was impoﬁhdéa.‘ Tae Ho" = 0%2 y dam.waﬂ con~
szrucced‘p:dc#ical;y fifteen years ago, on azy :z~', 'tha: vere
pa:ze',with becane-divcsted 2t or near i* :ime- '5‘ ' **oze,
onlj'f&ur‘or‘five of toe owmere of land wao were owners ac ze Tize.

zhc dzm vas conz:r Ted **e -ov owerg of und oelow .Ais daxk
(tras serint Aoplica. on No. 169, p.,.ge 65) Vzat ~*-e ef gcz ig of

Trand. such as 15 alleged +o havewoeen worked by_ta;g company.u”




}got‘ting riparisn lands on tre promiae of dol:!.vor:r o:t wa.tor
thoreto, and then remsing to deliver thoe water aﬁer the title

: had passe& v.ill 'be discusaed when I an con idering tke 1aw o.f ‘the case.
....~»,."*It ie e.lso in evidonce that the company has secured all of
the ri:pa.ria::x rightﬂ' on the two. st"-eam syvtems :trom vfnich m tal'.'es
wa.te:: excopt "‘he la.nas on the Qia Juans P.iver belovr the MQxican

line.

On the 12th day of September, 1911,'the Board of Snpér- -

T-vi.,oz-a of San Diego Cowaty passed sn ordinsnce :Ki::ing the wa.tar
rates Zor the Southem Celifornia Mountain Tater: COmpany de:endant
horei.n, and in that o'dinance S."' 18 providod tha.t ":tor irriga.ting
aore property ‘bhe ra.te sha.ll 'be twenty cents per thousa.nd ga:!.lonz.

On oeptem’bor 16 1911, complaﬁ.nant '°almer in wri'z:i.ng
,dema.ndod water upon 2-'* a.cres on the oe.gt 10 acz'es o:r tne Northteat
qua.rtor of the Korthwost oua:r:‘tez- o:L’ Sec‘tion 22 omship 18.. O
October S'th the Compa.ny tm:ou.gh 11:« Sec*eta.ry A. E. Ieyser, To~
sponded to ‘.?almer re‘curni.ng Tis check and asking ""or 8 aka.oo doposit
to cover meter, and also that Palmer arrange fLor 't:he pu*ting in oz
the pipe necessa.ry to ta&e the water to his land- :a.nd Mhor stat~
ing that when Palmer we.d rea&y to make & "deposit su':tioient to oovor"'
these exoensos that the cpmpanmronld‘achoemlly gﬂ.vo yo*u. the :
neceesa.ry connection. On Novem'ber 14, 1911, Genera.l Snpe*intendent .
B, K. Werner of the defendant wrote Palner to the ef’oct t}m 1%
-world 'co t. app:roxima.te...y $2 200 Zor & Zour inch ;p.'x.po or. ..»3.300
for &, ai:: inch p:!.pe o his land. On ;uovecz'ber 18 1911, Mr. ?a:!.mer
again wrote the conpany protesting aga.ins‘t their demand tha.'t m 'oay
Lor the extenuion. and 'therea.::'ter on. Docom‘be:' 18, 1911 E. :n. Mtus,
attorney "’or thc CORPAnY, replied to Mr. Pa.lmer to the ei*’oct +rat ';

. the oompany would reqniro the payman.‘t by him :Eor the eztenzion.

In these 1e'tters tho company does not me¥e the same o'ojec‘tion
a.ge.ins‘t ‘e delivery of water vmi«ch is now madc, namely. tha.'t it
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.. 8lready bas devoted its water to beneficial purposes elsewhere. It .

1s al8o in evidence, however, that the company in reapons,o to an

: 3pplicatj_°n of the Otay Vater League Zor wa.ter upon lands ov?ned.“ by

, its members doniea the application on tke ground that "11: had no
;‘j.water for irrigation ant pever oxpectea to have any."

| Ttk this pz-els.m.m.ry view of the facts we can: DOV
deﬁne the iss'a.es exnd the posi ion oZ the rospective pa.rties.
- The comple.ina.nts urge that the notices o‘..'&'opropriation sot-
ting out the nlacee of dosie;nated use of a.ppropriated wa.ter :
are controlling as to the righ s of tho partiea to w&ter and
give = vestea righ‘t %0 ovmers of 1a.nd and. residents within the
places of doaigna.ted use 'to wa.ter a.nd tha.t as botweon those
: vrithin the 'olaceo of designa.ted use, there is no priority., In
sno*t; the position of the compla.inants 1e that the word "class" |
a,s used in the decisions when :-e:ter:ing to the beneﬁciarioa o:t
a pu‘bl:!.c use is ten-:t.torial, and when used in connecti.on w:tth a
water compa.ny in tkhis state refers o those withﬂ.n the 15.mits
’ pre°cr1‘bed in the rlaces of doeigna'tea wse in the notioos o"’ ap-
nmpria.tion. The position of the de:fendant and intorvef.gil is 't:ha.t
| even be‘twem the pa.‘trons of a p'a.blic s ili'ty v:atez- oompany thero my
be ;priori‘ties dependan't mon. tke character o:z the use and 't‘he pur- .
.po.,es to waich the v'e.te:- is. devote&. Thelr pos i‘tion 4.3 tne.'t mamch
‘a.s tke. vra.ter a.ppropria.tea is a.ppropriatod 'both 'zor domes‘ci.c nse s.ndt
1rrigation, that +he consmers under these two. uses constimto
soparate classea axd those within tne domes‘cic u.so cla.ss havo
preference a.nd pr:lority over thoao v:ithin. {the 1rriga:tion clé.ss.
’mhere :!.s also a.n impliea assertion that tho rule "Fi:rat i:{tino.
ﬁ.r t in right“ applieo a8 'be'tween the patron.. o*’ 8 publio utiuty
water companye. Thero are ceveral mino:r.- one°tiona sach a.s 'tho oﬁoc'c

u-_pon any rigkt wm.ch the complai.nantﬂ ma.y ‘bave of a.lternat:.vo '
source 0f SUWPPLY. su.ch as wells upon thei. oW :I.am Bu.t tho ma..’m
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guestions raisel by the parties herelin aro:

Pixst: Does the mame prefefenée as between the
users of water for doiestic pufposes axnd users3of'water for
ofhcr purposéé exist wﬁere_both clazces are
of‘dosignatéd”use of 2 public service water
exizts between owners of riparien lends Wao
weter £or these different purposes? |

Second: Do the places of designated usze sot out
iz “he rotices of aypropriation g:ve a veste&‘rigbt to‘gll
warties within such lim'*6 to the use of water, regqrdless
of tne cnarac.er of the use or the order of the ta?ing°

S0 Lor a3 my‘researcn goes ne exact quest:o
4scue hore bave'néver becn deéiaéd z any stats. Tt 13 well

blxuhed vh whc*e rinarian proprietors are invel Ived,
domcvtic'u~e° ol waver are nreferred to uces for irx igation.

Alt“ Taxd Co. vs. Hancock, 85 Cal. 220

Smith ve. Corvett, 116 Cal. 587

Iox vs. _abgin,_eg Cel. 255

Duckwo:thrvs. vatsonvilze 1150 Cal. 520 _

It Zs also well esteblishod in 4nis wtatc; contrary
to tre dOCu-&ﬂQ in most o he other western states, thau‘in ;he
case oL ey ”ic serv‘ce rave* combany ot leas t‘as\betwécn‘con-
Lsumers,of tre same class-there ig no nrio*i 2 and Zn tizes of
‘shortaga; the supply of water‘ﬁnst’be raueao¢y apportione&.

Teavitt ve. Tasce Irrigation Co., 157 Cal. 62.
Crow ve. San ¢oaa"*n *rrig* vioxn Company, 130 Cal. 509

4ze scope of the main fmguiry to two

Firet: Does the gomo rule OF Priov'ty-oeuwecn
uges wkich appl:es to riparian owaers apply <o consumers.
0f water from the systen of pobiic service. comn_hy”

Second: That e tab 2hes one’s utaqug as o ¢consumer

-

under the cystem of 2 public service wauer compeny: how &oes
. ’ ‘ \ ‘ . 4 ) ‘
he center the c¢lzes for whose denelit ﬁ e pubLic. t-usv ﬂau oecn
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(Price vs. Riverside T & I Co. 56 Cal. 4%1).
"‘b.o onestiona thon to dotommo are:
| Zc‘ir On the etaue of facts existing iz ‘t:‘*is ca.ao
are the compie Lnants now in the clags for whoze benoﬁt tho
‘ ,pv.'blic trust has been creat ed"' |
Second: If they are not 1n sueh class, iz 1t ‘p"ossi‘ole |
- foxr hem to enter it" } -
"‘hird- Ii’ tne compla.tmta are fou.nd 0 be in the
clas., for Whose bene oo iy~ the pu'blic truet kas deen creat ted and
1t de found ..ha.'t a1l of the water which tikis gefendent hs.a in i‘ba
control is zow 'boine; devo e to 2 ‘oene"icia.l uge ei'the; o’ =L
same or & diﬂoren« cla.aa than the ome. ior which '!:he oompla.‘..na.nts
desire the weter, will the compeny be rogquired (a) to enzorce
a &ivision &f 'the "'a.'ter botween tlrese compla.inan‘.:s e.nd consmors

o"’ another cla.ss. a.nd (v) to en..o:ce a division of the wa..ez'

'between. all other use::-s. roga.rdle..s o* class, and. tneao complainants"

Before talking up these 4ifficult ov.estions, 5.1: may Do
well to disposo o2 some of the minor poinis ra.isod.

DeZ ends.nt wrges strenuonsly tha.'t the . :ta.ct that tho |
complaina.n"a ma.y ha.ve another SOBTCe oZ °upply av&‘ 1a.'ble to
then is material to the L330e8 here mVolved. It waz sought .
,to Ye snovm.. and the evidence does show, tm.t 1rrisa.tion *’ron
| pumped wa‘ber 13 reao*ted to by taeo comnlainants a.nd othe:re, in the
Otay Valley to a considera.ble extent. I gave 4t a.s my op:mion at’
the time of the 'ca.king of the teestinmony, gzl I am s-cm o:t tho
" opinion. thet this question under the comp..e.:r.mnt@.' theo*y oz the |
ca.se 19 a.'bsol‘u.tely S.mma'toria.l. Iz tze compla.inw‘ta, as they urgo,
have & wested rigb.‘t %o 'tne use of 'zhis va.ter of whi.ch »hey can only
'be divested 7 oondema.tion proceedings, then the :ta.ct that they
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nay be able to get water elaevﬂiore cez-t'ainly covld :iot _
divoet this vested right. The possidility of a.cqu.iring 61;210:
prqpérty_certainly does not divest the right to proﬁeﬁy |
a.lready 3ecu.rod'.- _ Defenda.n.t citea seversl cages m aupport ‘
of its position noxe o2 which azre a."' all applica.blo. In the

~-eage  of St. Louis I. M & S. Rallwey Compeny vs. Sta.to
(111 J?acs.ﬁc 396 ) :.t wes merely held that the need o:- a.ddlod

g J.a.cilitio., had not: 'been. shoma, and the same ma.y bo sa.id 05* the
other cases olted 'by the co*a:o..ael Loz de:tenda:rt. IT the wa:t"‘ion ‘
of the comp‘.!.a.inan 8 here i.s correct, we 4o not have. %o considoz-

| the qo.estion of theixr . boing denied adomte :t&cilities, but
thoir ‘being deniod. any ’a.cﬂ.ities at e.ll. In o*her words, in the
depot . case ci‘ted the pa.trona o:t.' the railroad alrea.dy ha.a. aerv'ico,‘
and the court held trat 1t b.a.d not bem sb.o'm that th:!.s serv‘ico
noedod 5.mprovemont 'ov.t certainly vhen zx utter e.ilu:.-o to :turn,.sh

: service or accord a priviloge to. which one is entitled .’f.s shovm.‘ |

. that showing is wfﬁcient and that 18 %the a.dmi‘ctod g3 a‘te of.

. facts :I.n this case. I:f.' tho shippers in Okla.hom desiring to ha.ve
lthei‘* goods tranaported or desir‘...ng to go on. 8 Jozmey upon tke ra.il- ,
'roa,d in qnestion h.e.d ahom tha.t "'he ra.ilroad gave. them no oppo“- |
‘ txmi'ty eitner to sh.’x.p :tro:!.gn't or to ride upon their. tra.ina i‘t would
vnot ve necess&ry in aﬂdiﬁ.on thereto to show thet the::e was.. nood fo:r: 8

snch service. The utte'- don.s.a:!. of & righ't to 'w;:!.ch one is en.titlod
certa.inly is's sufficlent showing <o 3us‘bi£y an:y 'tribunal in oze::t—
ing whatsoovor a:a.thority :I.'b ras to restore the I.ndurod par‘ty to

the right 02 whick he b.a.s been deprived. mherotoro, on tho thoory

-4 the compla.inants that *hey ha.ve a vested. rigat 'to the mo o.ff!/ |

this water 1%t cer‘tainly is only necoessary Zox them 't:o s.‘o.ow that ..hoy
are not be.'mg a.ccorded an op'oortnnity to nse it 1n order 't:o enti‘cle

thom to :'elie:!.’.




:Be:ore applying ourgelves to the specific propogitions of
law a'onlica.'olo to th.m case it will be weéll to consider some of the
gonera.:x. principles :.nvolvod Iz the dolivory of water by 8 corpo:.'a.tion

" guch as. the defenda.nt herein, ths.t b.aa apworopr;.ated wate:r ror sa.lo.
renta:!. or distri‘bution.

Mb.ch o£ the contu.sion wh:.ch is Zownd In the irrs.gation |
lew of 'chis sta.te 13 _due. in my opinion, to_ a ::a.il'a:e on the pa.rt‘ '

of those mterpreting the lé.w o nnderstand certain :fmdamental

distinctions ‘oetweon wa.'::er devoted o private yurpoaes and

wa.*t:er devo ec. to pu'blic uses. Article XIV,. Sectﬁ.ons 1 o.nd 2.

of the Constitntion 3ol not with the a'oprozaria.tion of wa.te:r 'bu:t
-w:!.'t:h the power of the state to regulate a.sencies 1mpreseod with a
public ws Thoze zections of 'tb.e con.s'tit'a.ti.on deal entirely and

_ solely with wa.ter. or more properly tho wLe o:f.’ water ap;propria.tod
at tne time the COnsti‘antion was a.dopted or therea.rtor a.ppropria.tod
"ror. sa.le. ren..a.l or distribu'tion . and 1% ras been ,..em a.nd 1.3
the settled doctrine of tnis state, that the powor o:r the stato %o
| regalate su.ch companies i entirely indenondent of tho motnod of
a.cq'a.isition by ohem of wa.'cez. Meorrill vs. Scm b.aide Irrig&tion

» Sompany, ‘222 Ca.l. 427. It ma.t'bor ot whe‘ther the person or
corpora.’cion selling water to tze public app*o;aria‘to... ‘it (a.nd .
lore T use 'appropria.tes in an entirely azzrorent sonso :::'on that
in which it is 'ased 4n the case juat cited) Lrom the p'ablic mters
of ‘t:he 31:3,1:0. or the 'Uni.ted. a.tes, ‘bores wons on priva:to la.nd.a
and puxps the wa:t:er into. ditchea. purchases all the ripari.a.n
rights In & stream and diver"s +he water by reason oF ripe.riozz. ‘
owne:rsbip of lands and the lack of aw one who has tb.o 1035.1 rﬁ.gh‘t
to complains or ta.kes it ::rom the sewers of a. ci‘cy. I ovory ce.so |
 the conatitutioml provision. s:oplies and - the devotion o:L' ‘th.e w&ter; =

to the w.blic purpoaes of sa.lo, ::ental or dis‘tribution im:pxos«es
‘the agency Witk the characlter whick suojecta i‘t %o rogalation by
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the State. Sections 1410 to 1422, fnmclusive, of the Civil Code
deal with another a.apect‘ 0Z the wafer ,q,uestio-n', namelj, the metho& & |
of acg,uirms righ'bs to unappro;pria.ted water. m:o‘ agéncy deaiﬁn’g-t; ‘
ta..co wator, the r\.ght to the- uso of wb."ch 2as3. mt yet ‘ooon a.cqaired
by othor ae;oncioa. has prescribed for it in ‘these soo‘tiona one
method of acquiring the right, and thia mo'thod s the so.ne whe*hor .
the agency desires 'to gdivert the water and nu‘t it upon prive.to
1ands owned by itself or devote it to "ho public uses. o:‘! aa:Lo,
| -ronta.l or diatri'bu.tion to the public or some pa.r't "hereo:t. I't has
va.lways ‘been. di:t:f.’icul" ‘Lox me to mdo'-s tond how such aJ.moat hopelosa
, ooni’nsion could have boen. tb.e result of thcse plair. proviaions of
the COn..,:hitution a.n.d tte sta.tutos, provisione ao ntterly cmrcla.tod-

dut we Lind. :La.w writers and. oourts saying that the wa.ters o:!

the sva.te ‘oelong to the -cublic (a3 they 40 dy the conztitu‘tional

provisiona in some other westem sta.tes) by resson. oz ‘t:ho ‘tv.'o
: _sec‘tions of Articlo m of the Conatitnt:.on, wb.s.ch do not remo ely

'beaz: TPpoR. the subj oc't: and only ma.ke 't:he a.genoy which ha.s ‘by a:;y

means la.wfally cq:aired the right 40 Do in control oz a qaantity ot

water a'abjoct 't:o rego.la.tion when 3uch agency eells, rents or d:.s- .
tributes such water <0 the pu.'blic or & portion thoroo:r. The.
ree.sons Lox the sectiona of the Civil Code refen'ed 1o, and 'tae noed
therefor, can. bo rea.dﬁ.ly seen. A:o. a.gency desiring . ..o supply mter
to non-ripa.ria.n lands not ovmod 'by such a.gency conld do 80" even R
a8 :Ea.r back 28 ‘when min.ing wa.s tho prinoipal industry o-: 'this
sta.te',' vy 'getting the water devotoa to The use Lor vmich i‘b wa.s
aoeirad aread of a.nybody else. 3ut when a.gr:.cv.'lm::e 'baoamq lo.rgo-

. 1y dependont wpon :erigat‘ on and ‘large enterprises 'bega.nv ,‘tolbé.

- conceived, it wss tax:ing too great a risk for any. one to ma.'k.e

la.rge ontlays of mon.ey when 't:he righ% to 1:..,0 the wa't:er was de—
pendent upon th_e -’:r.rst acm:!. a.;p'olicaui.on o:t the same to & -ase-"al
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.purpose. Honce the sections of the Cote vhich establish the Goctrine
ot relétion,vbnt do ot o% all change the rule whick had therotofore
exicted and which now exists thav vhe valid*ty'o’ the appropr*a«ion
- does not cepend upon Lollowing the ﬂ*avute ‘but tae actuel awpli- :
cation of the water %o o bene? ic;&; nze.

Caréoza vs. Calkinz, 117 Cal. 106.

Tells ve. Uantes, €9 Cal. 583. .

Burrows vs. Bu--ovs 82 Col. 564.

»OCOCIJ.QG. TS cur".d.v, Uo Ca-l !J9

Article ZI? of ho CO titnt‘on “c*e‘" wexes cerevein

_gcnc;es °ub3ect 00 reg J-&t‘On. The manner 02 .egulatio; ic ¥

\wgicb shall e prescribed oy Lo, e legislature hexeaite* ’
'J"}ceétain'staxutes‘prescribing The mcﬁhod'ana exvent oL re*ulat’o_..
Stat. 1885, p 95. Public Ttilities Act Sfét 2911 v 18 = ftraISeas;on.)"
fE?cept a8 restricté&iby the constitution the 1egislatnre‘mayfjre-
sé:ibe wbatev§r resulation it sees Zit, us lvgislatiE; pursnént‘
to said coﬁst tuzipnal.prpv:sﬁén conlé rot prope&ly.éeal wﬁth thé
methbﬁ ox acquisiticn'of‘thq weter by the agencics'thgrein mé&e
.3ub5e¢t <o régﬁlation The public use axnd the vower +o remuldfé
att acring 83 a‘re wlt of tke devotion of trhe water %o nurvoec° of
-ale rental and aisv r¢bu Zon, axnd having no relerence whauvoever
to any*ning‘e;se. ‘Tac eections o the C&vi’ CO£0 on the ot taer
kend 61410 o ;422} Qeaaing, as they &0, entirely with metnodH
‘of accuisit on of water and not 4ite diétribution axe foundod on

cntﬁrc*y &iffe*cnt fnnaamenua’ ore:s of the sgtate and nave no more

effect unon the agencieo dealt with in art;cle-zzv 02 the Com~'
itntio Vhan VTaey ao~npon‘ra¢1roaas 0T gas corporavioze, chept;
vhey*maylor rey not be Involved in Yhe acqufsitién ofzg supply
'qf'waterfwh;ch LY Or BAY not-bé.used in o way'which subjectz +ne’
| pdseéssbr'to regulazion,prescribcd in;tﬁe Article of tne cO_s i*ution.

‘In Ghoro the law feeling with acquiringy rights +o wa$er by-inai-




viguals or corporation 13 not concerned in tho least with what
sﬁcﬁfpersons oxr corporations o with cuch weler, wbile the law’
dcaling with the public distribution of water and +ho aaénciés'_
'eugagcd tzerein is coually ‘izinterosted in and‘obliéioué to:thé
,subjcct of acquisi tion of W&uer- | 'w‘ ‘.

The sections o’ tze Civil Code are only ﬁppiicéble ard
only‘ef’ otive for the nurpose« of apwlyins the doctrine Bif
relation, and only -elate'vo thogce porsons and corpora ; L3 WAO 8Yro
reducing unappropriated water to possezesion ard those who ¢eéi:e to
roduce vrappropricted water o possession, ray dO'sovzs 1$wﬁt1Iy and

*ﬁ equal éffect; 8s has already deen vointea'oﬁt; Tithout ”ollowtng
the s atuves by doi ing £0. Iv is, therefore, apparont taat
every'nublic ut ‘lity'watcr conpaﬁy 41 this State Uubjec* to
regu;ax;on wnder the p:ovisidns >4 Aiticlé‘xIv of the Cbneuitutibh |
cbnla have acquiréa_;t eter Withost *ollcwins “he -ec*ionw of tne
Civil Code and 20 1it~ou. heving designated auy place o’ endea
but-aa'toveach of **e°e uhc*e zuet be & "elase ™ Lfor vhich the publi*
use ic creat ed, which class 43 certainly not created by‘preucribing -
.the places oI esign;ted wze, Zor nome have deen pre°¢*£bod & to ﬁ”
"elass™ ag spplied %0 3uch;corporationa the decisions of the“buprega;
Court é:ejequally applicable. To @ wdently thexn zust 1ook'elséWhe4e,fl
for d definition'of-”ciass" éhan_the terrs torial one’ hore‘n ~gcd
Y complaiﬁaxzs. N |

Ehe'prévisions ox tke thstitt Zon and the seéﬁions |
Lof thé Code bere considered being righily mndiersiood ana read
i gbnnectio; with the decisions %o which I have alrfady given
a reference, which hold “at o ‘com'plie.'r‘.cq' ,witz{ the statate
is not nocessary to cecure the right, it ree dily appesrs *ﬂ&u'
there-may'EeAmahy‘bablic‘service weter

lewfelly 1z their possession for sale,

that 4o not, and are not reguired, to ctate any viaces of
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. intendod use. i‘ske the water company whf.ch devolOpe. v*ater

- :Crom 'nnd o*e;round sourcae upon 1ts ovm 1and. It may,’ ‘of ccmrso,

«u.se tni.s mto: u'oon S.ts ov'n land or it NAy 1amlly ta.‘r:e 1‘: to
the land . of another and sell :.'t: bu.t S0 8001 ag 5.1: solla 5..., i.t -
- 'becomes. 83 to em.ch salo, snbjec': to “Le’ "regulation and oontz-ol a
of the ahate in. 'bhe maxnexr to 'be p*'escrﬂ)ec’. ‘oy la.w" So long as
: _such & v:a.ter oompany zervos mrely itself there 18 Do’ neod nor\
'authority for regula:tion beceause <here ca.n be no conﬂic‘t 'o'a.t
as soon as there are tvwo .tnvolvod-—and always whero 'cwo e.re mVolved-
'thore will orise ca.ses where the anthority oL govo-:ment mna't
detemine di*;pu‘tea. Eence the nrovision oL the comtitution wisoly |
i.nrpouea apon. we.tor compe.niea +the necesait:p' of governmonta.l ro-
stra:mt whero s'uch ‘water com:a.nios peﬂom %Mooa :for others Loz |
compensa.‘tﬁ.on. A water company ma.y also pu.rcha.so all the ri.pa.ria.n
rights to X 31:ream and . henco. by reason of the fa.ot tha.t there are
: no ripa.ria.n omers wi-::b. legal ability to restra.in the diversion
,',,_'o"' the wa.ter o"’ such ttrean oxcept the water company J.taelt that
be.s pvxcnaaod the ripe,ria.n rights, t.ae protoction of tho doctrino
or rela.tion is not noceasary bece,use. under. tho deciss.ona a.s the;r
:now sta.nd such 8 compan:r &g 8 rﬁpa*ie.n ‘owneT could res‘tram tho
‘dive :I.on o:t the wa.'ter ‘by any on.e othe: than iusel.‘. e.nd 'b:r su.ch
,mea.ns p::otect s.tselz mtil it shall ha.vo tazen the wa.ter 'to the
.pla.co wvhere it £° desired %o uge 11‘.._ Thile tne ° 'ta.bli.ahnd. rule
13 ..hat 83 'betwoen ribarian nronriotors oxne my not ‘take: tho wa:te:r
to non-ri;oa.ria:n. le.nd. yet. where there 13 put one riparian ;oro-
prietor to an ontire strean, 4the rale beco:nes inapnlioe.‘nle,
T am plaindy of the opinion 't:ha:t tre devigna.tion 'by the
eppropriator o wola.ces of dosignate& unse In. oomplianoo w:.th ..ho

statute d.s“ only necessary in the case. o:E the 'ta.'l:erl of wa.uer to

 whick there are no righ‘.:s vozcept those of the. pv.bls.o a.nd tha:t evern
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whon sudh taker of water designates places of Intonded use,

| ‘Sfach cil“e)aigna.tiqn,con::ers no vested rights upon-e.nyono;“fIf
1t d1d, the failure on the part of thic agency ailigentzy to
procecute 1its enterprise would ‘asvest rigms of the owners of
tho 1a.nd within the placos of designatod use wi hout any
fault wha.tsoever on the pa.z-t o:f such owners, and we would h.avo
tho peoulia: situa.tion rherein the self-constituted e.gent not
appointea ‘by the person whoso rights a.re now vested mdor
this theory could divest suck rights- wi‘thout the. -'a.ult ot tho
ownur thereot, by fa:!.l.’mg to -orosecuto his on'terpriso with
diligence. The zere :Ea.ct that this poin.t ha.a never ‘been
docidod 1in this state would seen tO :.ndica.'te tha.'t :.1: ha.s not

- heretofore been deen:od vez-y 4rmortaht. 12 tke mere desoription

in the notice o:f a.ppropria.tion of s man's la.nd givos virtue

1:0 a vested right upon th.e.t la.nc‘i thexn the man owns.ng 1and
entirely without the flow .of the sys‘tem. ‘tnouaa.nds oi :!eot

up the nomtaimido, wov.ld 'by the rmere inclusion, eithor th:ox.gh

, miste.ke or a.csign. of au.ch 1and in the notice of a:onropr:.a.tion, :
become vestod v:ith 8 right to water where wa.ter ce.n not ‘be
pla.oed. ~Qxy a.s in thie ca.se. it 4this rule is 5004, tho mere

- deacripts.on of lands mwol 'I.n ozcess of. the abilﬁ.*by of the s;vstem

| to serve would. make 1t necosva.:y, 83 is urged here, ‘cha.t th.e water

: be ‘spread over the entire tra.ct to the ‘benef..'t o-" nono. thus




oompletely deatroyip@ the beneficial use wvaich, if;the watef
be taxoq frox unopproériated waters, alone gives valid;ty

to the right to it. TUnder this doctrime, if the Sout hofﬁ
California untain wnter Companj, in ite no*ices of" appro-'
priatxon, had designated the entire State of California -

| bodh cities and ag*icultural districts. - then it rould be

necessary, on demand. to spread ou%t the wame- over.tne entire
wstate. Such a doct:irc I corside* 1ntolerable and cerzainly
would not advi°e tnis COmmissnon to accept the same. cxccpt
.in the face of absolutely cont*olline;‘deczsion¢ of tne~courts,
and, as I have 3a1d no such deciszone ex¢st and thcrerore

I certa;nly recommcnd the rejectzon of any such docurznc.

Tne compla&nants nave utrenuously and at lenstn, ond very

abl y and plauszbly, sought to apply *hia doctrine rom decisions

in thz state. In o*der to 4o juet ce to the very able brie*

flled by the complainanos, I saall r»vzew uhe decizions brought

to'our attention therein on tnms«poznu. Price vs. R;vcrside

(56 Cal. 490) is not authorzty for this doct riﬁe. ‘mn¢7

znclusion of. the languagc "If wnxe* ;t haz” indzcates plain—

1y taat there are cases whc*emn, even under the old’ inco ra

oration act, there cons;dered “he places ﬂet ou* in tnc

articlcs of inco.poration may not, undcr all czrcumstances,

be accorded water. Hzldretn vs. Montecito Creck Waoe* Company

(139. Ca_.-22) was 2 case decided on 2 que ion of pleadiug bu.

the court took occaszon there o dzscues certain principlea

but no question of places of inoended uce was involvedo

Iz +nat case, in passing, it is wwll to *ema:k, ha* thcre

the cou*t neld that "1n cases of a public use tae benericia.ieu

éo not.po sess rights that are in the nature of prlvatc prOpe*ty.
('I mn‘aware that it was therein held that "the risht'of,anninf

dividusl to the public use of water ic xxxcin the natu:o~off
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a pgblicuéisht'poseesged vy rgason’of‘his status as a pgrsbn

T the class for whose bcngfit thg water is_appropria?éd‘or"
dedicated. ALl whé_cp?e: the c;a39 may1§¢zand_theLuec of |
-}wgte;, r¢sardl¢§s qf whe;ber,#hcy have p:gvio;alyvanqud
it oévnot.? ﬁuﬁ, aév:'have said, this case ¢id not assuﬁs"
vo détcrmine what fixed the sta:ﬁs and entitled a person to
.the_risht'and to say that‘tpe notices of appropriaiibn establish
this“étatuza;z bggéiﬁg thc‘qﬁcztion. In thisinldéeth cabq
;o‘question of tze notices of sppToPT riztion was inviived and, .
as & matiér‘of‘ fact, it can be gatnercd from a reading of the

cace thatfsomeoody wanted-the water but had not theretofore

received it and on the‘faéts staied the*éin tae courtﬁhéla .
tﬁisfperson was.not entit;ed:fheretd. The cazc of Leaﬂitt TS
Lascen IrrisgzionvCompany‘(*57 Cﬁl; 82) 1ikewize haa 2o
application fo the facts Fonsidcred here., Ihat case ig authority
for the p*inciple that there 1s no priority beuween users of
water entitled to the use, but nere 2gain tnerg ig‘no,dgugrmi;a-

of.ggg_isientit;ed to the use. A & mattcrroffacﬁ, I

.'hawé‘alwhys thought from 2 conoiderable amount of.puzzii;g,nr
' over tke question of przo*ity beuween ¢consumers of- wﬁtefﬁﬁnderv
& puolic ee“vzce watez comﬁanJ and. the necessity of limi*;n@
the ugers o those wao may be beneficially served under_or-

' dinary circumstances, tast in the Leavitt casé’th§'éﬁprémc Court
ha&‘fhis‘samc‘troubie'in zind when it sa2id ( page‘92v) wThe
fo*egoing statlement . that 2 water company or person in charzc of
water cevoted to public use cannot confer a preferential right
upon one consumer over anothe: 13 net to dve ~'de~stood as

denying the right of zuch-company or person in possession of a

limited smount of water %o devove that smount to the ix rigammon




of & given area ¢f land. Ve are not 4o be undc"stood a0 Say=
ing that the company may not fix tae limits of. thio territo:y
and lam*ully ag*ee ‘o supply 1~s waxers fzrst to the landa
‘within that te:ritory gnql?quzgpplymp9 outs;dg:s'onlypgu;h
surplus as there‘may be alfter the needs of the 6risinal.§eiri-
tory for which the water was procured are aa.isfied thsf
would not be inm derogation of the public trust but woulélbé '
a'merc'iggulatiqn of uee in the performance of the trust.”

- Complairants urge that_this limitation«hége‘dis-
cussed applies té-the‘timevof fiiing thélnotices 6flappropfiar _
tion. I .do not believe it-is‘necessary‘to construe it so, since
the very need which cgused'ﬁhe court*to‘make this'réservatioh is
| broﬁsh*yaﬁout by‘the ?act that usually water companiés map out
territory la:ser than thc;r suoply can posszbly se*ve. "he'usé of
tne laneuage "limited azmount of wnter" indicates that this mus
have been in toe: mind of the cou:t I believc thcre iz srca.er
renson for co&su“uing-this language the wny X de than in accord-~
ance wit* the contenziOn of coxplainants, und if thc court meanz ‘
wiat I bel*cvc it does, it haa sugsested a wqy oL remedying.vhat
) may otnerwise be a very grcax evil.,. I eax awarc tna‘ che e i
some force in the obdection of complaznantc' attorney Jhat tbia
gives roonm for favo*itism on tno paxrt of <the company, but the
same favoritism could be indulged in presc*ibxng the placcs |
of 1ntended vee in the notices of appropriauzo-. {Thrsr companiez,
_boweve#, are *"bdect to control by the state, and 50 lona az such
is'tﬁe‘caée I bel.evg .hevmaoter can be congrolled'in'apo:her waY,
and I_ﬂhall dizcﬁzs this method 1n another port;on-of”this;décis-
lon. vfurthe:morc; what hﬁs\alréad& been said coﬁcerﬁing?thé aif-
fe*ent ftnctions;of Article XIVvothhc COn~titﬁtion cnd-séctibna 
1410 .o 1422 of ne Civil Code 13 egually applicaole'uo the languagc

- of tnc court in tn;s case., ve*-e .he cou t was dealing wzth thc clazw‘

and vas not concerned w1th waat fixed one's status ez a mcmbe:‘o_-

the class. From our conclusion as 0 the Lack of relation between.

=26~




the rawe of sccuisition end diswosition of water 1% follows

nat'rc °“ Took elzewhere than the places of desigrated
ge to &eue:mi ¢ wnat constitutes one & merber 0f the cless
Zor which ‘cne ase 4s c:eaved which i being here discussed by
thc court and henca Tre Leavitt case, and ko roasoning tzerein,
. ceble 0 the ¢uosiion delore us. |
wlorturete Lor comnlainante? contention tnuv
thaey have citei ”hayer vs. Ca liforn*a Dcvelop"enf Compa:y. el
bggin wita the cour* 41 not have before it zeny. of- The “avef¢al
faCts.which_,qnd to £ix the status of the Ca_i’orn¢a Devel opmcnt
Company, qnavz'mosf thorongaly velieve and ardently hope that waern a;+‘
vhe facﬁ are pres sente &,to the'couxt :t‘wiﬁl‘find’vnau ith;unoue,a&&ed
| ust acuerm4nc the Californis Deveiopzent Compeny d'bnﬁ-
The on’yafusti*ic:tion Tor rega lation o wator
aFa) they occuny g8 relatvionchin *ov aci*~pa$rons wn*ch
¢ To “verveno be‘wee* such n¢t:onu
Aii-offthe casos %0 vqich tne cou‘v th"e
re there wat dut one pariy, name;a,'*he uge
- water. Tofﬁe;éure there've*e-*ﬁo aspects of-th;s’paét ;” c
'coryoratc‘canacity unc“c 5 &lverted tne Water;'a:d the ottor

wherd in ive comno parté‘ios‘stocino;ders axdé maatqrs bf‘the 
cornorati use ‘he wﬁte:.f”"zﬁer*.c ge cited by he SupremejConrfi
in hef”hayer cese a° e *%ority fo* <45 decigion oz £ isfpoinx wae(a
ege wrere water was delivered by the users o:ga:izcdiasdﬁdo:po:ation
to the users ez stockuollers, and there fs mo nocessiiy forlintér: Cho~ .
ion betmeon & ma#vdnd nimeels; out in the Cal orn*a Devc’oy:enx
Compeny tzere sre two parties, the Californie Develonmenv COmmany,
whiéh délivers e water for compensation o the ugers in ﬁhe;~
cornor tc cup city ae érmatual.compa y,\vh*ch in turn &AU rﬁbut_s

to its Q*ocznoldo-H- I om oware that certein motiers -nvudo‘;




sse are not related o the matiers oc.ore ug, bur whe complai
ancsyha&e 20 atrongly relied wpen Taie cose ‘hat I deomed = brier
outline necessary. U“’orzu:a:ely,.however‘“ cén;cﬁ:io; .
-e“e’raisea by The com pl anve Thav she oziqes offappro§¥i$t*bn
@ivc‘d vested rignt 70 tae water, ihe facte ia ke Taajcr case were

ih“& , ;,Qx wno wae qeg_inﬁ The WoTer umen her l.”d'nﬂo wno wae

+

denies v urder this nnd lond va*cn'was cove*cd in *the
no’;:‘.ce« of a»ny 232'; ‘m”"EQ.. Q‘; 'r.ae gr;*forvxin Dcv 10'0'*0':, Comunz 1

ve*y idg_of wn;gn There were others recei vira wa ‘In oz ther.

wor&s, ke “ﬁaje* case . Wn waich, I,am f:a.x 10 gay, pre ump.uous
asi# ﬁaylseem, T d0 %ot o ¢ ". ‘icﬁ of cou:se I huve To-
 _ascept19n the facts ool : , e 4.'1’ Toe lgw ia cnancea,
direczly-decide;'agai:sz tae éonte io“ of zae com,luinunts ne*e-u.
o The cage of Liller vz. 22y C e COmnuny, 157 Cal
in'my-opinioﬁ‘doesanc héve w“v" — 2 zae GUQSulonu Ae*e-
The*e. co**rary" tze contcn Lon of coaplgzwun~.' he 7
speci cully sa‘d (“t page 285) "Iy is 4 ‘sisted too t“a" :he
of this co"plu‘nur- T0 Tk waters pe*colazi“g tn_ouua n
lazd i3 a VCSVCd ri u‘and :ca: the‘§;5h¢:uo nave uAB ’low oﬁ tne |
flood wa:ers con:ribu e 0 tais pe*co* wing supply‘is ecua ly a vested
Irzgnt vaich the ¢ourt Zas no auv zorit y zo permiz To. e dis*uroed or
of w.zcn uhevcéinla izant Bay oe denrived except. unue* ‘con aemnu.ion
proceea zgs and "po“ paj"enu unerefo* " Tne coa.t sﬁeczfxcally |
'declined}to »a33 upor taisz point, and I-suomiz-:hau‘tnc,quotation‘
:from‘comﬁlainants' brief ascuming %o sTute waat e |
court wa« wuzt hove been inserted TATOuUZA exror £0
tae oc~‘n_ né of ‘the gentence, "It is iﬁzistéd <00 *g;;;?q:.

fo% ] follows:

‘ "m*e ris 2% 43 a vested *iunu which the coart nas
uumorzty To pcr“it o be disturbed or of waick tze
plainTtifs may be deprived except under co*dcmnution pro-
ceedings ‘and’ upo- paymca therefor.” :

To begin with che court in ik 1~ conn ecuzo 'wav aeali*g wi n pe*colazin ﬁ-

wauery, and szecon d_y, as wi 11 Qe seexn rom a :cad,ng.of e caﬂe una

tae quotatio“ "nica “ave“give;5 upecific lly'declined&:owpaya*upon“v
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the gquestion.
I nave no desire 1o cri*icize‘c Taer tLe a.tor“c/ ’or tac

-

éo;plain;n:s or ‘the astorney for Tae aefendant, ouy tnej nuve in
3everal‘inszandés ci:éd éascz 2% auTZOrivy £or. a p*ovosiz;o* waice
T scexs vo me o careful pe:uaal‘c :hé'caﬂ in ques.mqn would zave
caused them 0 gee arc not autkorit fér‘:hé nroposition: advaz ¢ed.
Tae City Ai:ornéy hgs beex nuch :ore]careful,inlhie cizationz. :r
greaser a&e weré_exercised b&wa* ejs in citing cdses vhe vorz of
taosc Wao are reou~rea %0 review t“e cusee c::ed vouﬁd e _uc“ ‘v‘uer.
I'am nOW‘prepa.e 0 ungsc* the ’i*s. cues:i and;:o.say,
t:;he places'bf désiéna:ed use reguired. zo oe sSCT ouT in he 5uice3
of aﬁpropriaiion do not vesT rigntc To anyo“c ,ncluded wivain ‘
terrizory descr bed and only °pp&f 0 Tae doctrine. of relacion. i;'
may e & hJ tae lesislaturé enacted o section requ::;ng:zae'
+. settizng out in notices ofianpropria Tion p’vcec Q’ i:€endédﬁdse;
Tae ré ason walickh: -_pels A leg la‘uré‘:o'pass 3’3v&t"' 'is no%

alweys »lain, bDuT 2 very,zood reason for suck rovﬁoio* ag %0 a

- privave appropriator vould be 30 220w TALT Be nua o pluce vO ou" :

aTer e 23 nov merel y tr ji g 0 tie 4 up a“d *v“:o 2 puo-;c
or, thav the a.ount 0f water waich he W2, *rj‘ng <0 re~e~ve
wss ot in excess of *“e eeds'o~ Tae people woom ze cou d se*vc.,'I

A\

nerel j gzve vhis a3 zmy opinion as o The general reszon 'o: enuc*i“g
 in Section 1415 of tae civil”Code The provision w”~c*’-equ Tes TAt
the notice of *Qpropriaziéh" .1 state "cae nl“ce ot endea Lwc" 3
A lixe'reason’W6ﬁldvseem :o-be, esponzib e ‘or *eouir,ng
in the'samé section a statement “s 0 ke purpo«cé for waich ,ac wa er
-‘is clu*“ q, ihc amount of‘zne water cl imea aud tac megns of d;"e*ﬂ‘on.
In snoru,a.he gection seems Ae“ely 20 e aesigned co unow cae oo“* R
fides of tuze prospective aob*opr ato..
Ze gecond guesTion we desired to determize waéﬂi ' Tze cowm
ot in'ﬁhe clasé for'wnich .ac nuo’ic use _s crea tcd
ciolc for tzem o ent 7 *'is class. unhr qf ca.;und uxe
‘necCséary Te consuitute one & mcmbe* of unevclass~forrwhicn*a public
"usé‘ofﬁptcr is cre tﬁdlhag,néver been_detcrmingd}bi théﬁépu&:sﬂofﬁ;gaﬁ

AN
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. . . |
stave, nor iz it yet tie subject of zmecific sTatutory ireailzent.

not it may be deald witk oy tze legislature seems undowdted. Taese

sgencies dissriduting water for compensztion are suﬁjeQ:Uto‘

"regilation and control of tic cTate in the masmer 1o be »reseridbed

i

by lawn.

This fegulazio:'certa;*lj ez be adegﬁate'for thé'purstes 
which caused’ 1.3 enactaent. It is only the pecull axr naTure of any'
business which subjects it ¥ o *c~u_u it and. zha: revu' on raould go“
Just as_far; buz nb-further, :*4 :ae_needs walen 4us~‘fy .u.'.&&Vin7~
this principle in‘mind; we're:_ize That v charéc:er o‘ Tae a~c-cj
20 ve regulated deTermin nes the choracter and et*e“u‘ e tne *esulati
necezsary. A charge of‘b*?d-éhb‘; or 2 ;zicz_in ‘e”na*d of a,small
bqy,lgay pu:‘agstrikips .au.lc snaxe ou*‘o’ bu necs, wnile o.;yﬁthé~
N0s5 t‘efficiézt hi@h;power rifl can Stop tie cha:sef he *io 'fo:;
Tae necessivy in \oﬁ§“cacé “ay be no grc;ter taon iz”.ne‘othe., ,

| Al; »uol liiie# nmay be‘*égulazed”ata they quid'
. be régulazed i= :hose *ezpeé*-'«“e*ei. Toey need *egulat on-f‘ :es,
service qnd-scéu:ities of “-l uv ilz ies way be ce*"n 1y “cguaauea,
but‘;oﬁe of theze need Qe regulate¢ in the 2cxme way vl; o_a:fferenu
classes of u uzilities. T>.=.1.":'."'c~"'-“":.y iz Thiz true of service. Cer.a.n—i‘
1y &ifferent ':ule:'saou_d *pply to :h'1ﬁesulaﬂ-on of. *n'iue“vice or B
a,railrpad Than are pronerlj appliccole o :he “cgula o~ *M
servicc'of 2 watc: companf..v;é TO ezch, ke vove*nmcn ul uu ~ori:*
powc“ﬂ e *e~u¢ ion.wbich ﬁrevenﬁb act€ %*cn wi l“‘.cnd e .mp*i. 
Tme service. The Takin ng on of. add" n;l co*sume oy 2w ~.e~~ cozpezy
vhenlitlhas'all of whe water iz 4t possessi 2lready PuT 0 2
bc;eficial’use wosT surely would impoir its »ervice MPQ could an
should ve prevented. Tais primciple can - be readily perceived it
‘have in nind tne dis ¢l 6» oetreeylg public‘uziiity»:ha:'performS'
- a ger vice—zuca a- & rai l bad-and one zha: igur ‘uues commo y-such.
20 & gas or Taser y.- ?ar:icula:ly'is this‘d:s nction mmrzed
in o water cozpany in 2 arid\or gezi-arid :eg;o:; 'auch ageng.cs are
recezsarily in possessio: o% 2 limi:ed:éupplyfof tﬁe;iécommbdizy,a:

»

waer T efqupp*; iz cxn,usted %o more may. be nad.

"‘. B
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Kr. Vieil, in Zzis work on Water 2ights 1

jad
cd

he, ‘estern

tates ~-= Third zestion, peregreph 1261~ takes thle view of tie
Teavitt Cazo. Ze s ys "”o:sohafLe ¢laceit o“ of *he pnalic
may‘ﬁe made. One;ihstuncc o’>th 1g 49 where the “atural;ai vation
o*'*he *ﬂcilities'éemands vhau_scrviée be 1imit€3 o spdcific
'c*aeaev of %he pudlic. There ofportion of tae pompany!:”"
:sup 17 1 comsumed Within o Tived sres and_afférés adoguate
focllities foxr thet only 4% moy restrict *hat po%tioﬁ of ite
'eupply'to-zands_éo situsted."”

I ad-xotxthink'thdtfx «1& oe steting o xevo¢“t;onary

or anfunsouna,prigC£ple £ snou;d say Thet und?r certain cir-v
'umstances vze gtate may Seny 2 man thae pe:manegt use oFf water,
Trom & perdicular supply even Lor domestic Purnoses. Then Son
Diego CouﬁtyfdeﬁeZOps.éll the_watef‘poésible an& tser°fdr6von
‘rand ,?o'» tzis supply ead are using 1%, Som Diego Comty I:...s Teached
¥ e Limit of ite &evelqp:ent and 1o more vermanent :esidcnts m&y
09 pormitted V0 come into Sen Diego Coﬁnty.an& o Say“thaﬁ‘the govern~
mont caxnot control smek a situation fs 2z sdmiseion thst gove
exazmert may not be sdequate %o e needs for governmert smd I
an ot prepared U0 admit this. The man wno would'be d&nioa 

ater‘for domes¥Eé pUrpoSEs uﬁder thoucircnm°*~*ce iﬂagined
wouléd not oe dan¢e& tne equal r&ghu’WP-Cﬂ ke Culiforn‘a *ule
giTes 0. a¢l coz ume:s‘fro & putlic service water comnany

without regar& uo i o*i 7 iz the besinn g_oi +2e. uve. Ee .

ould only de denied the ri snt o enue~ the clase 40 whose

'uses,all of the weter im Senm D’cvo Couvnty nad tce:etofore been

devoted.

0n tzie principl e we setd 1e,a¢ he queztion of prior-
itlies whcn applied o . nuol;c rater agency- Ve way sUill

retaln the nrinciple prevalling in +thisz state whicz I hove

just anmomnced thad ee betwce* consumers oI such public

, wbilities ¥nere ere no p*iO*iu;ew or preferences ~— TeaTitt
‘ -2

1
’ ] . u’juu




vs. Lagsen supra=-hy e cimnle sad ratiozal metnod of re3triciing

T2e class 1o waica thc woser it To Ve delivered witnzn The Linits

,of t“ ‘reagonabdle aoility or ne coopa ; <o serve. . N

There rém;ins to be de:ermined wherein‘:hc]power To aam::“n»
into tre class up %0 '*e lizmiy Tae supnlj *eside ' The Supre:c 
Court in zhe"zeav‘:‘ caze nos said n@~. ze coz ~‘yvm@y reszr;c:71£s"
oounah"ieﬂ ané even if posi.io*'o’ tae coz vl.‘nan*ﬂve*e co“rec.,
'whe limiyat ons tae z‘me o‘ ne vpropriﬁ’io“ would:oe/avrecogn-zxoﬁ |

z *nia povcr. Tais power of limitat :o%given 0 the coapanj una«
Goez not exist wizh refefence 10 common 65**iefs i3 wnx*ﬂ* Ted O_lj
by»:he pgbiic nece si:y e*e*o* and in confining t-e use-cies en-

titled 30 o limit“théiriconsum-*ﬂ 11 .er com panie~ Aavizg a

. ol ‘ '
‘,’imi ed amounu of nuzcr,‘ Tae cou:‘ **“1-1; recognz*es tgat ‘ne

uolic ecegwﬁty - : Sis Lind 0% :f.tnc puo;ic

| neceséi:y':equire ‘the comnuny'.o respond

To This publi necesu;uy, : ‘ an :eouiré"zuch :espbnze‘

.nﬂou~" 3ove*nuc zal Tecira
I believe toat we cannos escapc %a¢ coz CIM 4on that *h
has tie'p§Wer 70 put in tae hand'of some bovernmen al agen* cﬁe
.io,dezer*ixé'**el"clasa" waick haz'been discuseed in :be
ve oeeﬁ conside

Admitzi z uaa" T an3 tae leb.s;a.uwe

it upon ﬁ*y pudLic ¢ rity, anb Zow ganll it ve exercized?
Section 12 the Puvlic Ttilities act proviées,-TEve:yfcublié’
~utility ' ’ intoin sucu se*vice ins:rumc*-‘
:ieé az gasll. p*omote .ne dafe y,‘_eu.t
_comfo~t and con ie ce o* its pa;:o“c; employc« a“d tuu puolic a.a

Hexe there y is

d--n-

'.one, substantivé'du es vaicn in 4J view co*n~e“cﬁd ne ";“ a *oﬁ of
zhéysupply ol water and .ue;:iagu %0 TaKe o; more co u::xer0 af :e:-a‘
comvany as reuc“ea,:he tnii of 3 zupply; *n per*orming ese.ﬂtb-'
s;anu,ve duties what s-ould ve **e atel de of a w te* company when
applicétions‘are mzde ;o ii_on nehalf‘oﬁlpropqsea comzumers to ezxend
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zavfacilities and affoxd ﬂ'supply of water toO zuck applicéncé,fthat
ia, %o admi‘ tue appl‘c¢nu invo zh-* 32 = conzumef.wnich.w5uld
.taereafter en ~zle nim vo an eoual :réd:menz7yi:b]dll.:he 6ther\con;”
oumer :ezuralegs of the oxder of theirvbecominz such? Evidently
“ne imverest of tZose Wao urc alrcaay congumers
witzin tze elago: s s20uld e considcred; Trat N“ou_d 1e“d vae ”ilii#
tolée Termine %hu* iz the averase *easozaole requireaexzy *ts p*esent
 chsumérs and aow‘la*ge a facuor;of safety ¢ ould be ma <2 nedsinw,\‘
Taeir inzerecz;  1£\¢3€ :ntefes"" Tae p“eﬂe_u coRg ume é voula noT
prcvent tae granzing-of zherapp;icatio: Tzexn consi er a;io“s«a*fec*iug
| he com 7any notlc e inaulved-. g tze proépectivechﬁsume-{ir uuca ‘
& cond.tion wita ref erenqe-zo,:hc-companyfs'fa 11z 5, TO maKe i"
“reuso able vo-ex.end e facilz *eﬂ o ¢ onsume » '~vide",ly 1’
v.he applicent is nov wi:aiVAtge flow of %ae oys:em Zis req: es. could
no: be“sranzed or *f‘ne ;wizh n ;Ae_fldw'of Tz uysvem und .i ﬂzedf
‘re ouelj _m zLe facilits : the ~z£ i:& O wioT t“e expc
aitcndan; wpon a,q aumisé*bnj _“ ‘ <00 lﬂ** -,o rrén?
rhe*exwenditure. erefo ' the*e m*gaz e cages when .he ﬁrOEbccti-‘w
conaume* cou-a oe rcqu&rea M=) ori 28 wie lurd inzT o connec.ion h ;~¢-MW
' fuCiliv&Cu of t“e comJ ny, amé this doctrize iz 50 we*l estuol acd"«
ThsT I do zot deex it meces uxy‘zo cite czzes, out if .z zs reaso“ab
to extend the faé;iities'zd,:he apﬁliéénz,vand'ua o:ner‘consumcrs
do not,suffer,“the“'tae Arility ehouldfdo,éo; and e ﬁuo ;c’t**l v:Lee
LACT ﬁakés.ic'itﬁ'dgzyfto db cb. If :ié t"i ity haa a supply wn*ca
_ahe law" ;eed8 of i%s pregent cons umers anq‘tneir "safe y,;_cu.ﬁh
co*’ort and coaven-ence“ reqaircs una va,e* iz excess tacreof .and.i:5

is reaqon“ole 70. exven d toe faeili ties to The azplicant. 1% should

e ddne in every instozce because it,islthe,se::led*ndliCy-of,the‘}

staté zhat;water enould be put TO Uze and nov 4u.cms oly zeld in

s

‘ 're erve.
vater comnauj doec not perform its subszantive
26 in every case wheré' ; iga &*sﬁﬁ:e a2 tO'
he du Y o' znc
.e:ye;e ££a aeterm;n‘ f;v'spuzcd qucstion"and‘
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reguire, if 1z is *ound st .he du.y iz net already veing perlor cd
lthét e com nwny Teke sTeps to per for~ ze Guty impésed byxlaw;
‘Section 30 ol ,ge ”“ol*c Teilivies Act ﬁrovides 23t every pub‘ic
utill :y shall;coﬁ@lx w':h any order zude by,th 'coﬁ§ sion in znc
? excrcis¢’o:“*s ju:ioa ion. 'ééc:io;s 31,‘32; 33, o4 an d paxticularlj
35 of thcvrudlgc'vtil ieﬂ AcT glve tze Co ssio“'_mple a"* or zy,:o
”rg@uire’:he zgking'O“ oF new consuzers or p*cven* sucn _ct-o- oj a
waté. comn Ly zf tae puo é.co nveni ience and *ece :y will oe c"vea

by oucn actaon on e pur~ of ~ne‘commission;

Tnerefore, -z'wvu_d appear thot Tae test f§i admizéién ﬁo

tae class waich will the .cuf:e. e ,rozec;ea even :Q,zheffat;ble3 
appor:ionmeni of <ae sunbly»ir ***es of séd&éity; ;é;@ne reﬂﬂ F?ole-
?}‘*, . nezs f“zh‘ requeﬂ' ~o ve admztzed bascd'ﬁpon th¢~fa515'i:ﬂ¢d¢3ff

par u*cula. case, and n the & "ission of xnew qo:sume:s*by'a;wazer

S -

§:

comb"“y it Wbul& e j*-z ag urjuss, and‘j ST as‘m&chfih(cégfliét

YL wan vhe.Public Usilithes Act for 4% -:o dizerimizate ‘.:_,f ‘I‘e;d::'mi'c‘-.inz “

3 oze appligaht;anl fefuse td'adﬁi. anotzer similarly sit ;;e&'aniz
ﬁ%,‘:_ | WOuid be :o_vidl;:e oy :hé:‘o;‘;*u swozIantive aﬁtiesgx”"_

33  _ | - The'questibn‘oflthe.needs'of 2 growing c‘tyxisfa'very'

o | 'jdiffical one ud.handle;ahd‘in oy zind ceeds 2ddin ional levivlation.

The ma#ter is noz;of seriouﬁ consgquenée i:lzhis caserbecause,orrunc: -
fact 'ba‘ I anm of t e oniu,on and I szall f;aa za¢z gae prcsenz‘supply

of the VOJzuern l**ornza ounca*“ VTaser o*p"*y 1 eaao“aaly t_xed

O
;s

& what i szoulé not adm-t Taese p*ospectivc conguzer & atv e

pfescat Tiie on T4 snowing.wn-ca,ha oeea de in taza c_se.“'Butl-

whetaer or n tac fuz Ture o needs of c-on.ng ""J to w;&cn . wuter
coxpeny iz obligated to‘furr;z:.wa:cr'may uwet fy 17 i* keepi a)

suppl iz reserve, DY redzon of tae antzcip zed g:ow:n.o ucn ciuy

10 tae. exclusion ¢f ovzer pronosed us e*s, o‘acrwicc qual‘ficd o be

./

a&m ed to'tn clags whicnh T il .y muy be “eouﬁrec uO serve is
not elecar. It would seem tant nere the discresion of gspce Vho a«ve o

euthor ATy To dec*de uhould[be "‘gely exerczsed buu ““euae* uﬁae

o . staze o,.facts any_dzscrezicn-exia:s-is 2 zatzer, a,on anicn I

e i




decided.  Section 549 of zac Civil Code provides: "All corperations
- formed To supply woter o cities cr TowWns aus fu.ninh wurevr*esh

o wazcr‘td?:he inhabi; g thercefl ’or iaﬁz;y use 50 lono aefgne supply

:emaiﬁs; at rea sonable':ates axd witzout dis crﬁmin“.- o o’?ne.sons,

uno“ proper demand uiéref r: - zugt gr*:...M T "‘.extent
of taeir Zeans iz czze of fifc‘or otzer great
Ao 2 have dlready said the'policy.of The sca e be ng
againct Tae rese*'azio* ) : the uoc of :aosel: T now readj .o avaz’
themselves of the zunply, 1t would seem that the on;y~w rauu 'or‘
szbfzge beyo:d actual ﬁresén: needs is i: ! Lfa v tzet -in *eali <y
:h re iz a ﬂced for & regerve for con:ingeiéies' .
be' expected to occur.‘ ip is plaiz tkat tze fact ‘
Cwater in tze rese:vo;.s‘of;ihe co:p:nyifu:ni h*n@'a’é‘z&xtaﬂldst‘fSrﬁ-
2 weex 22y nov Justify v e co“c'* ion ket 'ﬂe*e ig enough ’o* @nc
‘ needé‘of the city, & louoh oefo*e sac week Dasses tue. resc*vo‘* **y
be refilled. r_e "*nimum of course, must be rou geuson~o*'rainrallff
t0 se;son-of;r n*all iz -'sem;-ﬁ** section zuca as Tae CO‘“ j o”‘
” San.Diégo, bus cons de ’ :. pistory of that sect iom’ I Jelzeve ary
| as&re Lec zan v;;l eay ot one ycar’s gsLorage aione is aoso ely
I oe;;eve‘gvcry one will sdmit thisz. T 5:, n; exac.
stored szould bé I . ’ e
inee;évfo*'?hé.defé =dast contend for seven ye: s;{; belzc%e .aiﬂ ig
| excezsive'/out I Fou y ecuully ¢clear t;"t <oe amdgn:.WLich is *ov s.orea
io nov in excess of e reason ~ole . 5w ¢z pfe sen ly efxu.;'and
such-bcinu Tne case I nelieve 2zat tme complainante ca b‘ udaitted
ne’ ':rzime, no. can any ?*é* conzumers 6uT s-ce
:heléiiiés i ‘ "¥ fdomestié purpOses nure;y e aduazted w*t;out
jQOUuIGJ ané iniury <o 2 'résen: conéﬁmers undes ia;s sysve“.’ 37
sayigg‘thia I do not “ol&'th§ﬁ c;ere‘maylgot‘bé'alu e waen a” or
‘_theée 1 nde 2y oe qe:eq;"rhis.willﬁlarge J ve aeuerwznea noveve:,
by Tze gro £ f‘e ¢iz 1¢sv LOw. *ecc~visg water ana re. Judzc_al or

'legialative dezermina:ion o;lzhe_quéstionsa .ignzﬂbﬁ_a p.zvave

corporavion or ihe ¢iiy, ivself, tkav Zaz purcaased The PTODErty OF
3UCL private Corporation, 0 TeEICrve & Sunply Lo The exciusion of
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thoge now T 24y and willing 20 use it Tor tae use of futurefiﬁ-,
Babizants of & uﬂovﬁnc citj, and the further ceter inuu*on of: e: "
lmu&imum anoun; of water wnich'ﬁay be deve oped froq va,e syzte*

In angwering The second gueztion and dezermiﬁinz'how 9ne'
nay be#ome a'ﬁgﬁbér‘éf théAciaés for weick & public uae-o* WG Ter
is-cégaﬁed and discussing :hé.cocd ition of zae °upﬁlj we necessari ly'
reach :hé éoncluaip“'u' v R 'complainanzs cannoz'atf;he p*ceen*

2dmitred o <his class. This makes tze enewer to ize third quez.xon‘

unneceszsary, and we have req vich'e ouun dszicultf”

questione in T ne wne:ncr or

not tiere zhould ‘ . rent X nds o. awscu of

cgncume:s unléss :here‘i° necessity cne:efor. I nave cure’ully vone
over thc deciziozz zﬁbhiztéé‘on TRis que;:io;.in thc~briefs‘butxdo

not velieve they seztie;:he'question,'and do 203 €0 defa %

| necnvsary‘:o review shem k re. It iz auf c;c w6 ~aj ~haz suo- 
st ntim’ly The e*ti*c c_&ss now receivxnv water under Th is sysuem is
a domestic uze cla;z and”zha.‘ 2 3 are made ,o/new |
users ﬁhoﬁid'bc limited 0. domestic use.u, and thosc onlyfwi:hin :ﬁ

imzediate ver 1vo*y zow being served. It ddes not become DecessaT

To Pass upon chis quest-on, “oweve., oecause‘i:'i::nOt-berore;theT

' Comm;ﬁﬁion'excépz'as”ra;écd by ne b““ ties, abd.aé bézwéén“ihe5
par:icé :he case can ve decided withouu aetcrm;ninﬁ ais ques ion.
Incidéntdll&“my‘view‘ofT:ac cose maXes zne compl¢ nun’s'
2aT 40,000 ouzer ccres of land ore in the same condizion.
lané of‘Azhése‘comp’%in- T3 of no force oecuuse z do no'w
s2ifk such is The caze by reazon, of Tae o8t Taa} we have *caec ved
tze piaces 0% designeved use oo imposing‘the bbligation'upon‘zhe '
‘ﬁtility; Likewise unae* ay taeory of zhc.cdze tze fac« tna* o
progpective co“,umeﬁ -anov Aer suwo e doeﬂ become. mu c*i ard ie
oné‘bf:zhe facts waica could: and snoulé oe :ake: inzo co“s*aerat_o“
in desermirin ;h reas onao*e esa of Tze upplicatz ‘:9 be zervgd
‘by the pablic uﬁiii:y,cozpany. |
| Ii‘is‘Likéwise "*“cce sa.J o con ‘de“'z;é'
Tfraud raized oy cozpiain*. 5. Thisz is certa*nly a ouest~o~ TRat
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under tne foets of ihis‘ca~e could o:ly-be dc:efmined DYy o courv, oxé
it is unnece:s sury for ue o cull 2o <ze attension pf‘:he‘téry'gﬁ;é 7
atteraey Jor . ne compl-i“an.s tae ’ac. Tacy ais rigat :bl*disc éﬁcb#a
“questio; mus,-oe asgerved withis o rcasonablé cime zf.er th¢
hdiscd§¢£yqu §ﬁch fraud;"

| Tﬁc 2osT zorioﬁs showing agoinst the company ﬁade[by he

‘eomplaincnts 13 That waicd regulls froa the correnpondcncc—be;ween,
lr. Poimer and the officers of sne coxpany, and i’ **,w¢re noT for

the fact, as I have already'dezermined,.zha:' Tae rig& s of toe ;re--

Y

seat conguxers wio are ike members of the c*us# (1 waose usee 2

| W

water, ig dedicated, are more izmportant tREn 2 ‘*gh £ wze compasy,

-
I belié#é':hat~chis 0. “” would,givé Zr. Dalmer individﬁally
legallr‘ght'to*preﬁbi a f‘ e co_p 25y . Zeiihér‘thiw' uny
ozae* avencj hus 2 to play fast cnd Loose wi h memoers of

ae nuolzc or ouﬂlic ou aoriﬁy. Toe great con ce*n.o* tnc comn“ny‘
g_e“_oeemed t0 Zave ve z w0 ?éz payment for its inves:men" in ex~
'ﬁensiobs'which, és'I ha;e satd, .ay o* maj *o* Lave seen a reasondble
poa tiqn.v I‘s~dé?i ne*e_a, as urged upo* Tzis Comm_ ,.on is

roLtect ivts *coe ok consuﬂe*s. cors dera:ion 'a_d ,ne consider-
h »

azion oflta ¢ Commise ion, is for the p*ese“. coz zume*s. I do no'*

mean’:o be understood as ﬂaying Tha% thc}company "“oula not be

dealt witk Jﬁstiy, out we ‘would zave & T 53‘ T0 aszuxe taam ch
compony's position in &911 weg ke pogition upon wki co '1oulo be
willin o be Judéed, and'were 1% 3 'zhe\ri ;:3 6f zac consumers
it would ve my dispesi ion,as far‘- 2 wnee ig coaccrnea o

the exsent of whnsever uu:Lo is ‘ ¥ ety 1"-"cre _n Tae
Premiség,‘uovuccora wais '2" plain m‘:éligf;

‘ ‘1° wizn.m&c” regret
Tant I\find‘;hai unde ""y v;ew ol <he Qa¢4f ‘.hc l&w 1. *s
iﬁpossiblc for an3 relies 3o be sccorded < ese comp xnun's, b"“'
iust as Qity,A:thney.Anq*eWﬂ says;'VM uﬁvlmca“uv in assérting‘i"
their owr rights h@ve fors o:zen <he. E-Uauo of tre Cizy o"Sanvbiego;
- T owor ld :zzxx 3¢ y ra zer of ke users o:,wa g "f:hinfthe‘Ci£y - .
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Diego. I beliéve‘th@t‘ﬁr. ?alm r, the sttorney for toe compleinante,
deserves grest vrodse for ke tremenduous amsunt of indusiry waich
ne botrte devOtca t§ zic clié::s, ané while i;‘is'o* co se side‘thé
I Go not velieve it iz just or proper for kim to oe criti zed
sze ﬁbich‘he aaﬂ uahe“. Zut Igam “ot 1n.c*esced
n tLe p;rt o£'ei:her tze complainants or the
1efcnda:t hefein tast the other side. isz -hdﬁtﬁr aéoiabie.
ing in suc“ pwsuime oy be pleas ant"fd‘inhoze cns aedf:héfeiﬁ;

bc’ieve it iz Zardly proper oe’oru zribunal. \Of“éoursc;
zsié Comzizsion, a3 w¢¢* a2 cveryvonc iz dui;orizy;
;.”e weak agai.si ke 3::055;.5t:vit m:y be‘thﬁt 5bme:imes.
the ntrong iz iz the rmga.. Zut iz  ‘ nse do not co si '«:hgt
 tae i sues mre besween .he wenK and }  3;:0:3; T“e issuec as I nave
'conviaerec .nem ﬂ"e be wee* n.ese. userc iz the cit_ea o °ﬁnLDieso,
and. Coron“qo oo.h laxge Q“a sma’l poth i portant anl u“im,o ‘ '5:3'
ond, réspec:_ve‘ﬁSersiin;thev tay Valley. Of couroe i“
‘subje¢ﬁ §£,:incere reg:etfto all\:hat *'ere ﬂnau,c be wnJ cz o.v
sﬁpply‘bf weter to.maxcﬁall,o’ wae lle"q o. this 3:ate ,roducuive,
ous we of coﬁrse mnét, imiz oug#elves uo tue fazets, 2aé the fsets are
22t the w*ter supply of o a,ge section’ ‘*ié-gbaze zé';o. édequaze
o irrigave and :tpp;y¢gil'£he landé,':w"'neceeﬂ **lylsoméfmvat ve ry.
mae sﬁgécszioh,,howéVer, Ef+f‘ﬁée Cizy oﬁ s Dicso go o

' B} : e . g
6 the Saxn nie50~31ver for iTs wate *Jﬁg 2 zuggesuion Tox wanc“

hévq abéolu clJ “o ﬂy"?a:hy.~ Thiz, &z every onc znowz; wog_d dcp ive
‘whoie,commun**ies of nece:sa:j water . or zr*ica._o“ “d domc°tic- |
 uge, ,m;d twhe aoc«rine :n;z wae Clvj of Sﬁ“' ego now ownq thc wguff'
Le fgm of" vﬂe vulley and mey dep.ive vhe 3f%senquﬁe*$ of v~ e:
waich .hCJ aave 'bcew devoting w0 bc“efzc ad nses for,yea.s «na .bcir s
only avuildbhc sourcc o* suﬂply, ;s, : oelieVe uneound :aically,

gnd I one ;ea“lly.

I suwomit the following order:




QRDER -
The complaina:zs Rerein having filed t“e ir p int

ugains: -“e defc a*t nd e defc*dani naving unqwe*ea said compla;n“
and the City of uan Diego huvin@ crked and’ a_v-ng been 5_ven Lezve
?ﬁ . | o iﬁ' *#ene uga:nut gaid: compl nante, and 2 hcar ing buving éeen
B neld and <k Comm o* oeing ‘u‘lj apprised in t-c p*cm,zeﬂ und 

p=r sing its,figdigg;' nd conclu ton2 upon,er f-uainﬂﬂ .no.mu~te*ev°e§f”

Souv iz zﬁe obini6 rereto, o . N

| TEE COMMISSION BEY FIEDS AS A FACT th2s the 3 “5lic
ﬂ{:;  “ conveznienc cmd :eCes ity vould nov e served by the granciug o* X ‘VW
: ":he'mpplica on of tze comp-ui ante; |
| VD 1T 18 d:qzzy CRIZRED that t2e complains be &z a the . '

o ~ same is ordcred diszissed.

¢ oréer are hereby approved and

w.
4y,
[8)
w
73]
Q
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o
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9
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$

ordered filed as the o iﬁion and order of tne Railroad Commission of

thae State of Cal*’ornia;.

Dated 2t San Frazcisco, Cali ornia, thiz &) day

£ Januvery, 1913.
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