SZICRE TEE 2UILRTLD CoazlI

}7°'°N uojsjoacy

et a s A Moy c=yey s
diday S _H&R..-;w.

Complalinant,

57

vS. Cal3 700. 1033.

SCRIVESIERY 2A0IRIC RLITRCAED

COLR.IY, & coxrmoration,
Defendeant.

Crerles Zasch, for Complainant.

Stenley liocore, for Defexdant.

SOVELAND and DZVIIN - Commicsioners.

2IEIQ

-~ —

Complainant is in tze fuel wood business et Tillite,

Celifornis. 3y compleint 2iled Jenuary 5, 1917, ho alloges that

in conformity with Section C of Rule 1% of 2ecific Cor Demurrage
Dexiff No. 2%, C.R.C.N0.7, & reciﬁrocal demurrage‘bbn& WS oX~
ecuted ana filed with defendant and that during the monthe 0%
Sepvember, Octover and Novemher, 1916, defendant Zailed %0 :u:nish
cers for conciguments of wood at variocus points on i%ts line. We
ere acked to award rocinrocal demurrage in the ewn of 1552.00 as -
repuration.

Stovement ettached ©0 and mede part of the complaint
shows that, due to the car shortage, comsignments of wood weie

delayed, ss Lollows:
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The stetoment eclso Indicates tho number of days cars
were overdue ond the omount of reciprocal demurrege cloimed in
coxnection with szck sepdrate'order, ort 1% Ls unnecescery %o
nere set fortk detalils of the dlfferent transactions.

Section C of Rule 13, Cor Demurrege 2zriff No.2-3, up-
on waleh complolnent relies Zor an awerd of reperation., resds:

"iny carrier that falils to place cars under
the vrovisions of thiz rule, saall way to
tae saipper $3.00 per day for the number of
cars in the shippor's order not so vlaced,
untll suek time as such Shiynper's oxder
sball bo £illed, unlesc relecesd at the skin-
per's rogquest; wnrovided, nowever, that any
shipper whe desires T0 taxe zdvantage of
This rule must f£ile with the carrier from
wkom he desires to order cars & g£ood and
sufficient bond in the sum of twenty {(20)
dollaxrs, L ke desires o order but oxe car.
end £ifteen (15) dollasrs for esch sdditional
car. This bhond chsll be security for the
vayment ox behaslf of the shinper o the
cexrier foxr The use of sny car Or Cars Ore
dered by suchk shineer which shall be sot
out by the cerrler and not used by the ship-
per, &t the rate of {%.CO per day, computed
from the time the c¢sr 13 set out. ZEach
carrlier shall furnish, ¢om reguest of any
seipper, and shall Xeop at all of ite agency
statlons, blenk forms of bonds, o8 preseribed
in the eppendix to this order, for the pur-
»oses noerein set out."

The testimony submitted by compleinant is devoted prin-

cinally o ezplainiﬁg the £iling of bonds and car oxders, the location

of tho wood, method of lozding aud wnlouding onto care snd the ok~
jectiors of certein consigrees and 2lso of complainent to the wse &
tre gordole cars offered by the defendent.

Compleainent suvmitted as exnhivits three indenrity bonds,
the Iirst executed wndor dzte of September 20, 1916 for s weriod of
valxty deys. the second on Octover 19, 1916, for thirty doys ond the
veixd ox December 5, 1916, Lor a term 0f six months.

Cars were principelly loaded abt noregency statione and




wore ordered through the sgent at WAllits, many of tvhe requisitions
veing £irst telephoned and aftorwerds confirmed im writing by com-
pleinent. but wpon this point there is no controversy, defendent
edmitting that proper orders had oeen recelved. Lbout Lorty por-
cent of the consiguments were destined to local stations on de-

fendent’s rails, the balance going to off line points.

Complainant urges thet he could mot uce gondole cars
%0 a&vantage because of the 4iffliculty =nd expense incurred in
loading the cars asnd, for the further resson, thaet some customers

found it inconvenient to unlosd gondolas, thorefore objected to
thelr use. ’

L representative 02 o Segn Froncisco wood Tirm testified
on behalf of compleinant and submitted as evidernce cony of & lottexr

writton to complainant dated Docember 1, 1916, wherein the following
languzge is used:

" ox % % &5 we have guite & 10t on hand for
the present, and oS sz2id before, chiv us
only 2 cars per week, have them & day or
80 apart, when they all come together we
genorally asve to pey demurrage on One oY
S0 cars, » x x  Lls0 we would request you
t0 ship us wood onmly in Box Flet or Stock
Cers, because it takes 2 men to wnload
those gondolas. w » » "

The communication wouwld indicete that this varticular £irm 444 not

suffer becsuse of the cer shortage.

4 stetement rendered by the Car Denurrage 3ureaw, shows

thet vhis Lirxm during the monthe of September, October ond Nowvenmber.

1916, received from complainant thirty-one corlosds of wood, in-

cluding five gondolaez. During the same neriod of time it recoived

Trom two other chippers loceted on defendent's rails £ifitoen cors oF
wood, Xrom six diflerent ztations, seven 02 whick were gondola cars.,

vhus indicating that gondolss were freely used for wood Shipmente
vo Sen Francisco.




Defondant, iz its answer, denies that bonds were L£iled
To cover all cere ordered and avers complalinant refused to sccent
suitsoble and vroger equipment ten&ered; also that the delays in
Jurniching the cars were dume to causes entirely beyond ifs control.

The bonds heretofore referred to. Filed September 20th
and October 19th, 1916, each for thirty dayé. covered the period -

of time involved in these proceedirgs., with the exception of cers

ordered emd 1ot furnished subsequent to November 19, 1916, There-

Zore only eleven days of the time involved are not covered by s

reciprocal demurrsge bond.

inek of defendant's testimony wes in substantistion of
the claim that gondola cars wore tendered for the consignmeyts and
That such cars were edequate for the transportation of cord wood.

“he Cklef Train Disvatcher of the Northwestorn testified

es followe:
"% Now then, you distridbuted, did you not, the cars
in questior here and for +this territory on the
southern division?

Yos sir.

%o
40d I will ask you/state whother or not you repeat-
edly communicated with iir. Nelson upor the »Propos-
Tion of lr. Tsernas sccenting gondols coars?

I dia.

If “khere 1s no oblection. I would Juet like to resd
into the recoxd these different messages. I think
I can save time by asking him tko blanket cuestion.
or perhaps you can reesd the writing vettor than I
can, Ilr.Melullen.

Zere 1s o wire on the 74h of October, "Received 26
ompty gondolas from S.P.todmy. Do yow want that
many & dey. S.2. will keep Sending them until sd-
viced to zton.!? “cat ig addresced Jointly to fr.
Nelson and Lr. Eunter of the Northern division.

3y waom was thet wire sent?

2y dr. Neff the superintendent.




@ Tkat i Octover 7th; ian't thers o wire there of
Scoytember 20th -- well that has already been reasd?

L Yez sir.

Q Zzat is in evidence, the one about 25 gons going uy
there, thet has slrealy bYeoxr in evidence, 0 you
cen g0 ghead and reed any others there are there.

4L Eere is one on Octover 2nd, 'Did youw place cars
on orxder 72%. KHow svout gone for Tsarnae, can you
Ti1ll some of your oxders for lumber, dark and wood
with The gons, take & fow ooch day from those that
are billed to northern division.'

¢ JNow did you receive any wire back from Mr. Nelson
with respect o that matiter of Tsarnes teking gons?

4 Zere is the onzwer to 4it, 'Order 723 £illed wit
A.Q. 56,591 this L.M. Tsarnaes advised cevoral days
ago couldn't use goms, will try him agein as soon
aS possible and see if can get him to use gons.

Will also 360 other wood shivnyere and advize.'

Yesc sir. 444 you receive ahy further ==

4 On the 9th, a message to lr. Zunter. copy to Nelson,
'S.2. delivered us 35 gons amd 8 f£lats at Shollville.
Sundey, extre will leave Tiburor &t one 2.i. today

and plck wp theze empties Lor ¥illits.'
% 4y othors?

4 One to Williszms the suporintendent Quklsnd Rier,
'Received 35 gons at Shellville Sunday. 2lezse

o not deliver more than 15 gons any day. Would
1ike to get some empty boxes.'

ir. Geary: Vaet Ls the da%te of that?

& Lhot is on tho 9th of Cotoder. Ee was giving us
$00 many at & time, we couvldn’'t usoe them, +that is.
we couldn't use s¢ many per day. e were rumni
sbout 15 a 48y and we wanted an average of 15 in-
Stecd of sending us an oxtre supply 8t suy ono day.

Nr. Zoore: Wao is Mr. Williums sz referred to irn tast
xescege that is sent T0 nim at the Ockland Piex?

»

4L Ho"is the superintendent of the S.P.  We order the
¢cars thru him. ' :

C &8 & matter of fact 1if lir. Usarnas had veen willing
0 heve accepnted gons, could you have supplied hinm
with gone without ruaning into thiz demurrage period?

& Yesg sir, I could.

whe testimony of other witnessez for defendant on %hie




vhase of the casse was to the effect that gondols cars were freely
wsed fLor cord woed and,.in saue cases, demanded by the shipper.

The Commissionx February 28, 1916, aud ggain November 6,
1916, issued circulaxr letierz sddressed to #ll shippers and re-
ceivers of frelight, cealling attention to the then existing caxr short-
age ead gppealing to all comcerms to cooperate in an efort to min-
imize the d1fficulty. In those circulars we referred to peragreph

(b) of Rule Ko. 3, Gemerol Orier No. 41, effective Jommary 1, 1915:

miaenever 1t shal l gpreer to the satisfaction of
the Commission thet thec failvre of g reilrozd to
furnish a car or cers Jor loading within the time
Lixed by these rules, or the failure of the shipper
or consigree % load or unloed the same was due o
canzes beyond the control of such carrier, chipper
or comzipgnee, no payment sksll be required to be

made on accowmt of such deley.”™

The testimony indicates thet defenmdant, Lu good faith,
distributed whatever cars it could secure without discrimlnation
and thet it tendered to compleinant gomdoelas, wiich clasc of cars
was uéed. by other shiprers, not only Loxr the transpoz;té,tion of cord
wood, but glso for other Lorest products, sweh as ties, split stuwfdf,
grepe stakes and shingles. TWhile complaimant no dou‘o't;, mgy have
experienced some difficulty in using gomdols cars it does not &p-
pesr, wder the circumstances, that he was Justified in rofusing
t0 accept the only cars aveileble. |

While carriers cen reacomably be expected To provide
amd meintein equipmext sufficiext to suprly maximum demand wnder
ordinery conditioxs even of heavy movement such ;xs mey be expected
to md does usuelly occur suxmally at the time croys are belng moved,
during periods of wnprecedented car shortage, especlelly where suk

shortage is dme to causes beyond the control of the carriers, sz at




the present time, shippers should be‘willing to contribute
t0 the relief of the sitnation by recognizing the efforte
ot carriere to provide the best equipment available even
though the uee of such eguipment entails some inconvonlence.
In view of all the faets appoaring in this case
4t is omr opinion that the failure 0% dofepdent to furnish
the porticuwler kind of equipment dreferred by compleinant
was due to causes beyond the control of defexndent, and
thet under the circumstances complainant ghonld have ac~-
copted gondola cars ag other shippers 4id.
We submit the following form of oxder:

CRDER

| Mo above entitled case having come on rogularly

for hearing and the COﬁmission being Awly advised in the
premises,

IT IS EFREBY ORDERED that said compleint be and
the same is hereby dismissed.

The forogoling opinion and order are hereby approv~—
od and ordered £iled as the opinion and order of the Railroad
Coxmicsion of the State of Califorails.

Datod &t San Francisco, California, this\SLﬁ/ aay
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