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CRIXION.

Toe City of Burlingamo acks tho Railroad Commission
To make its order directirg The Facific Telephono and Telegrasph
Company, bereinaefter called the Pacific Company, to oliminate
1ts mileage chergos in thet portion of the City of Burlingamo
which lies north of Qsk Grove aAvenue, to the end that 2ll custom=
erg ol the Fecilic Company iz the City of Burlingame shall pay
The same rates for the same classes of locel oxchomnge telephone
service. The Citr elso acks the Railroad Commisslion to make its
order directing the Dacific Coupany to pay roperation to its
cuetoﬁers residing north of Osk Grove Avenmue to the extent to

whick they vaid mileage charges during the period ZLrom July 7,
1915, to Juze 30, 1916.

The complaint alleges, in offoct, thet on July 7, 1915,

the Zourd of Trusteos of the City of Purlingeme sdonted & roso-
lution establishing tolephone rates to be charged by the Pacific
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Company watil Jwae 30, 191.6, 8 copy of which resolution is attached
to the complaint ac Exhibit "A"; that sald resolution was adopled
for the purpose of making local exchange telephone rates in the City
of Burlingeme uniform in all parts of the city; that the Pacific
Company has failed to comply with 8ald resolution; that the Pecific
Company's local exchange telepnone retes im the City of Byurlingame
nozrth of Oak Grove 4venue are ib. excosg of the rates south of Oak
Grove Avenume; and that public necessity snd cozvenience require |

that there be wniformity of rates throughout the City of Burlingame,

& . ,
that/telephone exchemge be established in the City of Burlingame®

and that the City of Burlingame have a soparate and distinet heading
1x the Pacific Company's tolepkone directory. Complainsnt asks
that the Reilvoad Commission reduce the Pacific Compeny’s local
exchange rates in the City of Burlingame north of Oak Grove ’Avenue
30 trat they chall be the same as the rates south of Osk Grove
Avenue; *hat all rates in the City of Burlingeme be wniform and
the seme ac the rates set forth in ssid resolution of Ty 7, 1915;
that a telephone .exchange be established in the‘Cﬁ.'ty 0% Burlingans;
ond that the oity receive a Soparate and distinct heading in the
Pacific Company's telephone directory. During the course of tke
hesrings herein, complainant was pormitted to amend its complaint
s0 as to ask reperation to the extent vo which amf of the Pacific
Compeny's customers in the Clty of Burlingane paid milesge charges
during the perioed £fron July 7, 1915 to June 30, 1916. |

The snswer denies the meterisl sllegations of the' conl=-
plaint a#d., a.s.amended during the course of the hearings, @enies
that any reparation is Jjustly due.

A puaber of public hearinga berein were held ir San
Francisco. BSriefs have been Ziled dy botk parties on the iscue

of rep'e.ra.‘cion and this proceeding is now realdy for decizion.
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Referring Lirst to the telephone situation es it now
exists, the cities or tomas of San Hateo, Burlingamo and Eillsborough,
together with adjacent wmincorporated territory, sre all served out
of the Pacific Company's telephoxe exchange located in the City o2
Sen Mateo. The Pacific Coxpany's primery rate area, within whick
its local exchsmge base rates spply without the addition of milosge
charges, consiet of the sreg which 13 included within a clrcle Whose
conter 18 the Pacific Coupany's exchenge building iz the City o
Sen Meteo and whose radius is two miles. This area includes the
entire City of Ssu Mateo, & portion of the cities of Burlingame and
_ E4llsborough end certain unincorporated verriltory. Beyo'm’i. this
primery rste aresg, mileage chorges are added, on the basis of
rodii ineressing oze-gnarter of s mile at esch 3tep, &8 is usual
17 the televhoxe development in this State. The additional mi.leaée
charges im commection with the San Mateo primary rate area are
principally paid by customers of the Pacific Compeany living iz a
portion of the City of Burlingame snd 8 portion of the City of
Hillsboroughe

The City of Burlingsme iz a oity of the sixth class
end adjoins the City of Sen Mateo oOn the porth. The community
of Easton i8 a psrt of trhe City of Burlingsme and i3 located
iy +the northerly portion of the City of Burlingems, north of a
gtreet kmown as Osk Grove Avenue. Ihe Pacific Compeny's San
iateo primery rate area includes that portion of +he City o2
Burlingane weich lies sout: oZ Oskx Grove Avemve. North of
Osk Grove Avenus, mileage cherges are applicable, those- charges
voing sddod to the base rate spplicable to the primary rate ares.

Ag shows by the Railroad Commission’s Exhibit No. 1,
the Pa;ciﬁc Company, in April, 1916, had 584 telephone installetions

in the City of Burlingsme of which pumber 444 wWere south oZ Oak
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Grove Avenme exnd 140 north of Qak Grove Avenue. The televhone
developmert south 02 Oak Grove Avenue wes conzidorably greater
than the development north of Osc Grove Averue. On Jemuary 1,

1917, 876 houses in the City of Burlingame were served with water,

of which nuwiber 510 were locatod south of Cdk Grove Avonme axnd

566 north of Ok Grove Avenue.. On the basis of four fphebitants
to eack house served with water, it would appoar that on Janwmry 1,
1917, approximatoly 3500 peovle were living in the City of Bur-
lingame, of waom 2040 were living woutk of Osk Grove Avenue and
1460 north o2 Oak Grove Avenue.

For some time, especislly following the rocen;7§égelop-
ment, the Iirvhabvitants of Eestor have boon seoking the elimirstion
of the mileage charges; S0 that their local teolevhone rates should
be the same ag the rates prevailing in the City o2 Burlingame
south of Qak Grove Aveﬁue, as well as in Sex Matoo and that por~

tion of Efllsborough which is located within the primery rate
ares.

Cu July 7, 1915, the Board of Trustees of tho City of
Zurlingame paéseé & rosolution providing "that all tolevhone
ratees throughout the entire City of Burlingame shall be -uniform
and on the basis as set fortk” in the resolutior. The resolutﬁdn
furthor »rovided that these rates "shall 2pply north of Og& Grove
iverue of the City oZ Burlingeme 2c well as 20uth of Ok Grove
Avonue of the City of Burlingame and shall be operstive up to
Jone 30, 19l6".

The Pacific Company has rofused %o aprly these retes
north of Oekx CGrove Avenue on the ground that the resolntion is
{1legel and has coutinumed o chargo tho rates theretofore 1n
oflect, including asdditional nileage charges outside of the
Primery rate ares.

This vroceoding presents two issues, as follows:

4.




1. The eliminsation ¢f tho 4iflercnces in local ox~
chenge retos in different portions of the City of Burlingane: and,
2. The claim for repergtion.

These issues will be separstely considered.

I.
BURIINGAME LOCATL EXCEANGE RATES.

The complafint asks vhat all local exchange rates in
the City of Burlingeame be reduced to the rates prevailing south
of Oak Grove Avenue. This reguest is bascd 41 part on tre claim

that the rates prevailing north of Osk Grove Avenue have been

vareasonably high and ﬁn vart oo tho claeim that thoy heve beern

dlscriminatory.

Referring first to the lscue of roason&blénass; the
complainant introduced no evidencs as to the Lalr value of the
Recific Company's property chargeable to the service. here under
congideration, nor as o reasonsble maintonance and opersting
exponzes nor as 1o a roeasonable depreciation ennuity, nor any other
evidence from which the Railrosd Commission can determine jJust
and roasonable rates to e charged Zor any loesl exéhange sezrvice
out of the San Mateo exchange. The Complainent made the genorsl
assertion that the Pacilfic Company’s local exchange rates north
0f Qgk CGrove Avenue are unreasorably high, dut presentéd .0
competent evidence in support of thiz sllesation.

Roferring next to the doctrine of discriminstion, thoe
Complainant referred to the telephonic conditions prewailing in
South San Francisco, Ssn Bruno and Lomite Fark as cowpared with
the conditions proveiling in the territory served o;xvof the
San lateo exchange. The ovidencoe submitted 41z not sufficient
to make out & csse of discrimination. Bven if discriminetion
had been proved, the only order waich tre Railroal Commisstion
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could make undor tals heald would bPe an order *to the racilie Comx-

nany to remove,K the discriminatiorn, waich order would bYe Jjust asg
-ecomnlicd with

muca.dppéaud by increasing vhe ratoes drevaliling in the primery

rato ares a2 by decreasing the rates prevalling north of Qak Grovo

Lvenue vy elimirating the milosage cherges.

Teo conclule thet the evidence Iinmtrolased by complainent
iz ivsulficiont vo warrant the Rallrood Commission ir granting
the rolief roguested.

Subsequent to the f4ling of tho complaint horeiz, the
Qellroed Commission's Telephone Divicion, a¢ting wnder lanstruc-—
tlons Zrow tho presidizg Commissioners hcreix, emgaged {in 2 num-
bor oL conforonces with the Pecific Conmpany for the vurpose of

ascertaining whother a temn3§§§¥n%&;ustmen* walch would be con-
zistent with the permanen*/dcvelonmenu 0f thls tervitory zight
not ve made prior to the dociszion horeelter to be rendered in
~Application No. 1870, in which »roceeding the Railroad Commiselon
will establish the rates to Yo charged by the Pacific CQmpany
Lor local oxchange service in all its exchenges ir the ztate,
fncluding its exchange or exchsnges in the territory zere under

congideration. The situation in voth Burlingame and Hillsborough,

v wdox o portion of cach FEWNFXE community e roceiv:ing*‘teleg-

phone serviceo &t the base rates vrevalling in the primary rate
aree while other portions of “he same c¢itles must pay additidnal
mileagze ratos, is not satizfactory. Waile primary rate arcas
carnot be extended indefinitely, it ic geﬁerally nof decirable
tagt people living in the same city should pay different rates
for tho same clesses of zmxxkmx local oxckhange tolophone servico.
Anotaer factor obvioucly necessitating somo adjuztment in +tas
telepnone situwation in this terrlitory iz the recont rapid increase
in population of San lMeteo and adjacent territory, resulting in
s constently incressing strain on the San Mateo tolephone exchange.
seens cloar that the time has come Tor the establishment eitker
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of r separate oxchange for Burlingame end Eillsborough, snd sdje~

cont territory, or of a branch exchange fceding o#t of the

San Mateo oxchange. The regquest of the complaingﬁf horeoin that

& ceparate toelephone exchange be establichked fo;/the City of
Burlingame would obviously be prejulicisl to t@é poople of
Burlingéme, for the roasor that such a proposifion would almost
neceszerily reguire the paymezt of & toll charge Jor messages
between Burlingame and the other portions of tho territory Lere
wnder consideration, including the City of San Mateo and the

City of Hllshorough. It early became evident that the object
whickh the complainent had in mind couwld be accomplicshed far more |
setlicfactorily by the establishment in Burlingame or Eillsborough‘
of = branch oxchange feeding into the San Mateo exchange, without
tZo imposition oL toll cherges.

The Zailroad Commizsion's Telephone Division accordingly
conferred with the racific Compeny to soe whether o constructive
plen could not bo formuleted along the lires just indicated.

The Pacific Company, although at £irst wnwilling to take any
acvion prior to the docision to bo rendered in ipplication No.lBVO,‘
thereafter co=-oporated £urlly to the sttainment of +the exnds horein
set forta. The'Pacific Company purcehaszed a lot on Qak Grove
Avenue for $1250.00, graded the zame snd erected = building at

2n expense 02 $15,000.00, end is engsgoed in the installation of

e owitchbosrd at sn expense of $13,000.00 and in making the
necessary.. chauges In outsido plant at an expenditure of approxi-
metoly $8080.00. The total exponditure in connection with the
new branch exchange will be apvroximately $37,330.00.. The Facific
Company has agreed that this branch exchange will 3efve the cities
of Burlingeme and Hillsborough and cortain adjacentfﬁnincorporated
torritory, that it will be rogarded a3 a braach excﬁanga of the
San Xateo cxchunge and that no c¢laim will be made,for the collec~-
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tiom of & toll chdrge 1n conroction wWith messages betweon tae
San Unieo cxchenge and the new branch oxchange. Tke Pacillic
Company hag offered to meke e¢ffective & now wrinsry rote area to
| San Leteo, Burlinpame sud Eillsborougz
adlocont unincorporated torritory.
entire arca, reict axre to be uniform for tho same
tce, thuz elininating all mileoge ché:ges in
1lzborough snd the other nportlions ol the
¢ new Primary rate ares.
Txnivit No. 1 shows that in
+ho yeor ending Decembor 31, 1915. the sum of $1éaz.eo }as ¢ol-
lcoted ir milesge charges in Burlimeme end $1371.00 iz other

torritory focding out of the 3un lateo cxcaenge, the toteld

ol
mileage charges voing §2814.80 during tris period. The plexm

10 Puacific Company whil result in a lose of

Tme Docific Company offers %o mex RC neW LYTONSC—
cffective when Lts construction wori hag been complcied,
te rvepresented will nproswnably be on or beloro July
7, 1917. The Pascific Compsny offers to apply wit |
nrimary rate arsa the ratos nitherio LoVl
ke lozg in rovenwo lLerein-
40 be rendered in Anpllca-
tion Yo. 1870.
subsequont 4o the filing of the complaint kerein, the

-

Pacific Company wode & change in Countiez™ telophono
directory, &o tkhet 21l its oSubs 2 “ho territory kerein un-
Ger consideration apvesr under the nead of "Sen Mateo, Burilugano,
Eillsborough and Sscton”. Burlingame, Hillsborough and Zaston ere
cack rame separatoly, whith u reference iun cack cose roading 68

followz: MPor subseribers see Sam Mateo, 3Burlingeme, Tills-




borough and Easton”. This srrangement satisfactorily adjusts
the complaint with reference to the listing in the telephone
directory.

“he Pacific Company offercd to stipulate that 1Lt.wovle .
complete the arrangement heroinbefore set forth if thg complainant
would withdraw its claim for repsration. The complainant thereumpon
expressed a willingnese t0 accept the completion by the Pacific
Compaxy of this plan as satisfaction of that pbrtion 0f the com=
vlaint which desls with the eliminetion of diffbiences in rates,
but was wawlilling to enter into any stipwlation to dismiss this
proceeding wnless the Pacific Company chould agree +to make reparation
for the mileage charges collected in Burlingame between July 7, 1915, ;
sxd Jure 30, 1916.

The coumplainant having failed to make out its cese, as
héreinbefore indicated, 48 not ontitled to an order granting the
rolief prayed for. Nevertheloess, wuder tho plan.worked out by
the Pacific Compery and the Rallrosd Coxmmission's Jelephone
'Division, waich plan has already been largely cerried out, the
poople of Burlingamo, E{llsborough sud vicinity will secure relief
rotwithstanding the complainent’'s falilure 10 present the necessary

evidence t¢o maoke out its case.

II.
REPARATION.

The second issue in this procoeding is whether revaration
should be awarded covering the mileage charges paid by the inkhabi-
tants 02 the City of Burlingame during the period from July 7, 1915,
to Jwae 30, 1916.

As complainant has falled to introduce evidence on which
the Xailroad Commission csn herein malke & finding ag to Just and

reasonadle rétes, it is evident~ that thoe complainant’s c¢laim to
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reparation must be based exélusively on the proﬁosition that the
rates referred to in the resolution of July 7, 1515 were lowful
rates during the period from July 7, 1915, to Jume 30, 1916, and
that the mileage rates ckharged by the Pacific Coumpany to its
gubseribors north of Osk Grove Avenme were illegally charged snd
collacted.

The Pacific Coupeny urges that the resolution of July 7,

1915, 48 void for theo reason that the Zoard of Trustees should

have acted by ordinance and not by resolution. TFor the reasons
horeinafter appearing, it ig not recossary to pass on this cone-
fention.

A3 glrealdy indicated, the City of Eurlingaxze iz & city
02 the sixth class. That the iunicipal Covermment Act has con-
forred upon such city no power to regulate telephone rates is
concoled. Complainant urges that the power 10 establish such
rates was delogated to it by Section 11 of Article XX of the
Constitution of California providing thst "any cownty, c¢ity, town
or township may make and enforce within 4tz 1imits a1l such local,
police, sanitary end other reguwlations as are not in conflict with
general laws."” | |

If it is assumed for the Bake of the argument,that this
constitutional provision granted to cities of the sixth ¢lass tho
power 10 establish public utility rstes, on which point it_is 2ot
necessary herein to express san opinion, it must nevertheless be
adnitteod thet the power thus granted must be lawfully exorcised if
it 13 to be offective. Ve are satisfied that thq City of Burlingame
814 not exercise 4its powor lawfully even if it iz assumed that the
city had the powef to0 estadlish rates Loxr teleghone sexrvice ixn
certain casoS. 46 slready chown, local exchange telephone Service

in the entire territory here under consideration has beer rondered
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.out of the Racific Compeny’s excrhange locaved in the City of
Nateo. The Pacific Company has had 20 exchange in tho City of
Burlingexe. Ivery “elepione conversstion wetween ome of the Pecific
Company’s‘subscribe 5 4n the City of Burlingeme and any other sul-
gexiver in ta ory here undor considerafion, weesker in
Barlingsme, Sen Mateo, Eillsborough or olsewhers, has crosceld the
city 1limite of Burlingame andteex transmitied througn the 2aciiie
Compony®s San iMoteo exchange. In no sipple inctanco had any suck
“clephone coxnversation been conducted cxclueively within the Clity
of Burlingame., Conceling, for the purpoce of : at]
toet the City of Burlingame might hevo ostablishked u primery rste
crea confined to the City of Burlingaﬁe and might have »rovided
rates Lor telepnine conversations walen were coznfined to peorle
coaversing with cach other ¢ City ol Burlingame witaout crocsing
the ¢city’s bounderies, it 1g clear that this action wae not “4skex
by the City of Durlingsme by the resolubion of July 7, 1915.

Teie rezolution esvablished no »Hrimery rate aroa and morely Lriertook

the rates to be peld by customers of the Pacific Company

7 0¥ Zurlingome anud using the service as offered
- o

, Wnich serwvice wog service carvicd on

ugh tae San lLizteo exchange and, in ocack instance, Lxn part exitru
territorisl in charucloer.
That & clty, waléss sypeclarly suthorizoed

not onact ordincnces or resolutlions hoving exirs territoriel Lo

i clear both in loglc and on suthority. In City of Soutk 2esadona

Inceles Terminel Railway Comwany, 109 Cal. 315, it appesred

e City of South RPasedena nad granted a Lfancrhice to tre
predeecssor for the opcration © alirocd
slong slegnated route ovor anl 2long
Pasadent. . Qne ordivence proviied, L
round triy fares Yetween nolnte within 4ho

Pasadens and +thae business conter oF the City o




Shovld never oxceod 30 cents. Theresfter, acting wnder authority

0L a rosolution adopted by the Board of Railway Commissioners,

The defondent rallwsy company incroased sald round trip fares. The
City of Somth Pasadena fhereupon applied to the Superior Court for
en injunction 10 prevent the further oporation of the rsilrosd on
its stroets. The injunction was granted by the Superior Cowrt
buf thic action was reversed by the Supreme Court. A8 pointed out
by the Supreme Court, on page 32L, c¢ity ordinances "oan have no
extre territorial force unlese by express 'permissio.n 0% the
sovereign power; in the nature of things this mu2t de 20 unless
"intolersble confusion and evil are to result". The court held
taat the portion of the ordinance which umndertook to impose s
condition with reference %o the amount ¢f the rownd trip fares
betweorn points in the City of South Pasaldens and the business
center of Loc Angeles was void by reason of want of power ox the
paxrt of the City of South Pasasdens t0 enact such provision.

Likewise, in City of Lircata vs. Green, 156 Cal. 759,

the Supreme Court held that the City of Arcats had no power,
in granting o franchise for the opoeration of axn eloctric ralil-
road over its streets, to provide that work om such railroed,
which was t0 be constructed betweern Arcets and Eureks, should
be commenced within rine mortas and completed within two yosrs.
The Supreme Court, sposking through Justice Sloss, hold that this
condition was void and was "as clesrly extra territorial as the
provisions in the South Pasadens case”.

The coxmplainant refers, a3 authority for its position,

to Zome Tolevhone snd Telepranh Comweny vs. City of Los Anpeles,
155 Ped. 554, which case is reported or appeal in 212 U.S, 265.

In this case, an ordinance of the City of Los ingeles establishing
the rates t0 be charged £Lor telepyhone service rendered by Home

Telephone snd Telegrsph Company was susteired. The freerolders’
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charter of the Clty of Loc Lngoles contains a specific provision
giving to the city the power "to regulate tolepaone service,

and tho use of telephornes within the city, arnd to f£ix and de-~
termine the charges for telephones axnd telephoze sefvice, and
connections.” It will be observed that the power of the city
was specifically l&mited to the regulation of telephrone service
and the use of telepkones "within the ¢ity". There is mothing
in the case reported to show that the éity of Los Angoles mmder-
To0k to establish rates for telephone service rendered in waole

or in part outside the City of Los Angeles. If such effort

rad been made, and attention had boexn directed thereto, the
: .- have beexn '
ordinance would waqmestionably/e held veid. Zven & freeholders’

chsrter does not authorize 2 city to exercise oxtra territorial
power unless such effect is clearly contemplated and speéifically

authorized. ‘ |
| Even 1% the City of Burlingeme had established a
primary rate areca co=torminus with the c¢ity limits, which we
axpressly find'was 00t done, navertheless we are satisfied that
roperation should not be awarded heroin for tho reason that
as far as the record shows, 8o subseriber of the FPacific Com~
pany askéd for sexvice thus limited. As far as the record
shows, esach subscriber oflthe Racific Company in the City of
Burlingexe was entirely willing to accopt the much more ex—
tensive zervice which alonme wae bdeing accorded by the Pacific
Company through its San Mateo exchange.

Ve recommend thet the complaint heroin heo dismissed

and submit the Lollowing form of order:




Tho above entitled prococeling having been submitted,
briefe having been filed and the proceeding being now resdy
for docision,

IT IS EEXEBY (RIERED that this proceeding be and
tte ssxwo 1 heredy dismissed.

The ZLoregoing opinlon and order aro heredy approved

and ordered f£iled as the opinion and order of the Rallroad
CQmmissicn of the State of Californla.

Dated st Sen Pramcisco, Cslifornis, this /6
of april, 1917.
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