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Decislion MNo.

3ZFORE TEZ RAILROLD COLALISSION OF DEXE STATE OF CALYFORNIA

F7E7C

Iz the Matter o2 the Awvlication of )
Torin Imxnicinel Tater District for )
an order of the Railrosd Commisslion )
fixing and detexmining the just com~ ) Lyplication No..ll54.
rensation t¢ be pald to Norta Coast )
welter Compary for its lands, property )
end rights. )

Goorge H. Earlan Zor Marin Municipsl Tater District.

Charles S. Unoeler and John P. Bowlie axnd Nathan M.
Morsn foxr Noxrth Cocst Woter Company.

PESTLEN, Cormissionoer.

QDINION OX FIRST SURRLILENTAL PECITION OF

LARIN NUNICIZAL WTATER DISTRICT.

Yordn Munlcipel Tatexr District, horeimafter roferred

Tater District, has f£iled herein its first supplomentel

esking tho Relilrocd Commissfon to meke 1te f£inding do-
cle.riz:.g"‘ah;:.t Morth Cocst iater Company, kereinafier reforred o

a3 +he Tater Company, hac permitited the wroporty waich is tho

subject matior of thic proceeding "o unreasonably depreciate or

deteriorsse in value™ ond declaring the amount of such unreasonable

deprecistion or dovorioration.




he alleged unreaszonsdle deprecistion or deterioratioz
in valuwe 1z cl¢¢med by tne Woter Diztrict Yo nave boon caused by
failure of the Water Compeny 0 pay %he texes assossed against
nroyerty by he'County 02 Narin and the Town of MLll Valley
+ho fiscel yoor 1916~1917, and by permitting penaliies to
scorre from the failure %o pay the first installment of said taxes.
mhe Tater DistrictTec petition alleges, in effect, thnt

on rpril 9, 1915, ®he Rallrosd Commission made its findings 2eroin

declaring that 4ho just compensation to be paid by the Uster Dis-

+rict £or specified ionds, property and rigats of <he Tetor Company
was the sux of $289,200.00; that the Woter District thereazfter,
within tho time specified b7 Section 47 of tke Public Ttilliles
Act, commenced sn action in the Superior Court of the State of

‘Celifornic in ond for the County of larin, onsitled Miorin Muni-

cipel Mater District v. Nortr Coasv wetor Company, ot al.," in

waich setion thoe Sunerior Couxt thereafter mede 1ts decreo in conderme
ation: thst theroaftor, om November L, 1916, the Tster District

yaid to tne water Compary tho just componsation dotormined in sald
aecree ana, wnder ordor of tho Superior Courtd, ontorod into <he
voszossion of 8cid lende, property and rigats; thet the original
potition rhoroin wes £4108 on April 24, 1914, and thet the datoe of
+ne peymon’ of the componsetion fizod ond dotermined by the Railroad
Commiseion heroin was November L, _916 and 4hot Petween the dete

of the £iling of said ypetition and the ypeyment of said comnensauio*
¥y “he Tater District U0 the Treter Company, the‘Water COm@any por-
mitted csid lends, property and rigats 0 un_ea“on;bly deprociate

or deteoriorate in velue by foiling to pay tae texec

thereon by tho County of Waorin wnd the Towa of ohll Val




the fiseal yoor 1916-1917 and by pormitting penclties to accrue
by roason of fLailure to pay tre first installmont of said texes.
mho petition aske the Railroad Commission to moke 4te £inding
wnder the provisions of Soction 47 o2 tke Public Utilitios ict,
s roreinbefore indlicated.

mho Tetor Company f£iled o motion to dismiss, urging
verions grounds, ond slso sn snswer and o cross-petition.

4 public hearing wes keld im Sem Francisco on April
9, 1917, ot waick time evidence wes introduced, argument yrosented
ond tais procoeding submitted. Nemorande of authoritios have
beon 2iled by the parties and trls proceeding 1s now resdy Z2oxr-
declision.

Tn accordsnce with stipuletion at tho hearing, o Copy
of the judgmont of the Superior Court in and for the County of-
Yorin, mede and f£iled onm Moweh 21, 1916 in said case of Merin

mmicival Weter District v. North Coast Tater Comnony, was filed

by the etex Company subsequent to the hearing nhoroln and Rhas

voor marked TExk. No. 1 of Water Company on Tirst Supplomentel

Petition of Water DistrictT.

mo ovidence shows that the taxes and ponelties keroin

nder consideration are as Lollows:

COUNTY OF IIARIN TALES

First installment ..l....l'......... 3‘)727.59
Penalties on firsvy instalimont ... X09.12
second installment ..ccceccvacecenns 71l7.56

mowy 0 MIZI VALLEY TAYES

Eirst inst&llmen'b -oa--o-.--n‘...oo.-
vonalties on 2irst installmont....
Socond instalinent..c-cecceccaccecccoss




Those taxes wore asseszsed Lor the fisecal year July

L, 1916 to June 30, 1917 ond beccme 2 lien on ths Tirst Vonday

0 Nercz, 1916. ~ke first instellmont became vayeble on Monday,

October 16, 1916 ond became delimguent ox londay, December 4,
1916. Iko second Imstallment became paycble om lfondey, Jonuary

1, 1917, and unless paid, will be delinguent on Mondsy, Aprril
30, 19lv. N

Soction 47 of the Dublic Utilities Act, afior »roviding
for tho making of 2indings by the Reilroed Commisszion on tho
originael potition by the public euthority end Lfor the entry of
Judgment in condomnation by the superior court, c¢continues as
follows:

"nhe Judgment (of the superior court) shall include

¢ provision, in substance, thet said judgment is sub~

Ject to modiRicatlion on account of zny wareasonsble
dopreciation or deterioration in valuve of tho property
telken, or on asccount of any loss wailck night be suffered
by tkho owmer of £ald public utilivy through his being
rocuired to properly take care of said property, ac is
. noreinaftor more 2ully vrovided for. If botweoen the

date o the f£iling of any such potition and *the pay-

moent 0L the compensation to the owner o2 the public
uvility, the owmer oZf the yublic wtility ckhall permit

The proyerty taken to unrosconably deprociste or de-
toriorate in value, the sald county, city and county,
incorporsted c¢ity or towvm, municipsl water dlistrict,
county water district, Lirrigetion &istrict, »ublic

Cility district or other public corporation may Zile
with the commizsion & potition sotting forth that fLoct,
and praying thot the cormliscion determine and f£ix the
armount of seld unroaszonsble depxecintion or dotorioratioxn.
Tke Commission shall trhereupnon order o copy of seid
notition to e sorved upon the owner ¢f sald public
neility with an order to within ton deys arpoesr belore
sald commiszsion end show cause way thero srouvld not ve
deducted from the amount of compomssation to be vaid an
cmount sufficient to cover sald deprecistion or deterioration.
The Commizzion shell on the ary 20 Zixed, unleos:z ZLor good
cause the heering iec continued, proceed to ascortain
waother there hat been eny such depreciction or deterioration,
and 42 20, what amount shovld be deducted therefor.Lrom
tae conpensation 0 bo poid. Teerings shall Yo had in the
Seme manner o8 provided in cection 70 of +tkis act. Tze
commission sasll thereouporn cortify to tae court sny smoumny
whlck moy Ye detormined upon +that should be 2o deducted
from the componsetion, and tize couxt sasll thereupoxn
modify itz Judgment in oxder to conform with soid oo~
cortairmont by seid Commission.™




fre Weter Disirict must show thet theore haz doen
unreasonsdle deyreciation or deterioration in value o the
wetor Company’s lends, proporty and rights horein under con-
sideration end the smount of sueh depreciation or deterioration.
Tnless testimony is prozentod on which the Railroad Commlssion
con make such Zindings, this procecding musi o dismiszed.

mhet the Water District kas as yot made no peyment bY

ross0n 02 %o tex lione and pomelties neroin referred Lo Is

concoded. Thether the Water District will nerocltor ve compelled,
1y order to prevert 2 legal sale of tno proporty by reason

of uwnpaid texes




axd penalties, to meke such payment is the subject of dis~
tinet disagreement botweon counsel for the Water District
and the Water Company respectively.

On the ome hand, the Water Di'sr:trict wrges that,
in order to eave tho property Irom tax sale, 1t will be
necessexry for the Wator District to pay the taxez and pen=-
alties hereln referred to and that the nocessity for such
payment constitutes & present "unreassorable devrecistion
or deterioration in value" of the property.

On the other hand, the Weter Company contends
that there hasg been 2 merger of the tax lisns with the
Water District's title or possessory rigot to the proper-
ty, that the taxes heretofore assessed &nd levied can 1ot
be collocted and that the Water District, consequently,
can suffer no damage, proesent or progpective, by reason
0f the Water Company’s failure to pay caid taxes end Pen-
alties. In support of this contention, the Water Company
rolies principally on Vebster vs. Boafd. of Regonts of the

University of California, 163 Cal. 705, decided oz Septem~
ber 20, 1912. In tho wWebster case, the Supreme Court
reld, in effect, that where the Bosrd of Regente of the
State of Celifornis were mortgagess of certain land ani.
the title of the mortgagor was later sold to the state
for failure +o vey stote and county taxes assessed on the
nortgagor’s interest in the land, tae purchaser of the
tax title from tho state "obtained only the right and
title of the mortgagor in the laend, that is, the rigat
to pay off thoe mortgage at any time boefore the Lore-
clogure sale axnd the right to redeem Lrom sald ssle

within six months after it was made, and thereupon teo

hold the land dischorged therefrom”. The Board of Re-

6.




gents having foreclosed the mortgage and purchazed the land
o fqrec’.:.osure sale and the purchager of the tax title hav~
ing Lailed to pair off tho morigage or to redeem the lond
from the sale on foreclosure, the Supreme Court hold that
the interost of the purchaser of the tax title had been ex-
tinguished by the foroclosure sale and the deed thereunder
and that the title was in the Board of Reé:en‘ts free fronm
any clain of the purchaser:. of the tax title.. This ecase,
in my opinion, can nov properly be referred to ag & case

of merger of & tax title with the fee, dut rather as a

case In which a tax title, limited and conditional in ite

inception, later is extinguished by resson of the failure

of Lts purchager 0 comply with the conditions which at-
tached thoreto. I desire to draw attention, furthermore,
to the fact that the Webster case differs from the present

proceeding in at lesast two important resvpects, 28 Lollows:

1. hereas in the Webater case, tho fee of the

property became vested in the Board of Re~
gents, the Water District hes as yet only s pos~
ceseory interest £or the reason that & final de-
cree of condemnation has not as yet been énter-
od in favor of tho Water District.

2. Tnereas the taxes in the Wobster case were
both state and comnty taxes, the Taxes in
the present proceeding aro not state taxes at
all, but are golely comunty and town taxec.
Meat the dietinetion between state taxes on the

one hand and cownty and town taxes oz tho other is vital

in & gquestion of this character appoars from City of San~
ta Monica v. Los Aneroles County, 15 Cal. App. 710, decid-

ed on March 24, 1911, a case not referred to by the pa.rtiee'
derein. A peti‘tibn to have the caze heard by the Suprene
Couxrt after judgment in the District Court of Appeal was




denied. Im the City of Sante Yonica case,it, appeared that
the City of Santa Monica bought certain land’ éubseqﬁ.ent to
Mareh L, 1903, but before the comnty texes were Levied and
agsessed in Se.ptomber, 1903« The c¢ity peid the taxes under
motest and brought suit against the Comnty of Los Angeles
t0 recovor the amount paid. Judgment Lor the city was re-
versed by the District Court of Appesl. The City of Santa
Monice contended that "the lien of the county and state
merged in the title acouired by the municipelity, which is
an iztegral pert of the state goverament™. In overrwling
thic contention, Kllen,P.J., said (p. 7T13):

"The taxes 80 levied wupon the property

were levied and zssessed by the county for
purpeses within its jurisdiction. The bare
acouisition of the premises upon which the
tax levy attached did not carry with it any
interest or estate in the lien therein creat-
ed for cownty purposes. Thore was, therefore,
ne vesting of any lesser estate, heold in the
same right or otherwise, through which & mer-
ger could bhe sald to reswlt™.

Jugtico Allen coneluded as follows:

*Mhe plaintiff (City of Santsa Monica),
whon it acquired this land, took it subject
to the lien £or cownty prrposes 10 the seme
extent a8 would a private purchacor.”

In Smith v. City of Semta Monfea, 162 Cal. 221,
decided on February 10, 1912, the Supreme Court referred
to the decision inm 15 Cal. Apve. 720 as followe:

"In this ¢ace the gquestion isg not of
tho morger of a liex hold by the county
for a county tox, the gumestion whica was
presented in City of Santa Xonicae v. Loz
Anpeles County, L5 C&l. ApPe 740"

Woatover views the Reilrocad Commission oy on-

tertain coicerning the question of law here at issue, the




fact remeins hat, 1L the parties 4o not resch some fair,
satiglactory adjustment between themselves, thls question
can be decided orly by the courts and that the cou:ts‘
have not spoken on the facts of this case. On the facts
as they are hercin presented, the Railroed Commission can
rot know whether the Water Dictrict must wltimately pey
the taxes and penalties herein referred to and heﬁé& con
2ot make & Linding as to whether or not there hé.s beox
wareasonsble or sny depreciation or deterioration in val-~
we of_rihe Propexrty. |

It 15 not necescary to decide heroin whether,
in case the Water District should nocessarily pay safé
texes and pezalties 1o _‘19_1',??6?'?,,_%,;16831 sele of the PTOP~
erty, the failurc of the Water Company to meke such pay-
- ment wouwld comstitute an "unressonable devrecistion or
déterioraiion in value™ of the property, ac those words
ere uced inm Section 47 of the Public Utilities Lct. 4
the parties 'aerein reach an a.micable adjugtment ox 'r.hc; ’

bagis of tho decision in City of Santa Monica v. Loz

fAngeles County, supre, or othorwise, it wild not de
necesssry to pass ox this and o‘cher. quostions preseanted
* by the Uater Company on the motion to digmiss.

I rocommend that the first supplementel peti-
tion oZ the Uater District acrein deo dentod, withoud

prejudice, and subnit the following Lorm of orxder:

1
o




OCRDER

YARIN MUNICIPAL WATER DISTRICT heving filed
its 2irst supplemental petition horein as indicated in
the opinion which precedes this order, JORTH COAST WAMER
COMRANY 'h,s.ving filed & motion to dismisz said petition
as well as an answer and & cross-petition, a public
hearing having beon held, briefs having been filed and
the mattor having beon submitted,

IT IS EERTEY ORDERED that the £irst supplement-
al petition of Marin Itunicipal Water District be and the

same iz heredby demied, without projviice.

The foregoing opinion and order are heredy ap-
proved and ordered filed as the opinion 2nd order of the
Roilrozad Commission ¢of the State of Californis.

Dated 2t San Prancisco, Californie, this 257&/(/-

day oZ Kpril, 1917.
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