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In the metter of the application of
SOUTE PACIFIC COASY RAITIVAY COMPANY
and SOUTHEEN PACIFIC COMPANY for an

Order approving agreement entered in- :
to by zalid companies under date of Application No. 1006

Docember 4, 1913, modifying the lesse
made by South Pacific Coast Reilway
Company to Southern Pacific Company,

- dated July 1, 1887.

Guy V. Shoup, Lor spplicents.

Pillsbury, Madison & Sutro omd Felix T.
Smith, for Savings Union Zenk & Trust
Company, protestant.

Tobin & \lobin, W. B. Ryder axd Llexan-
der MeCullocn, for Theregu Alice
Qelrichs, Farmers Losn & Yrust Com=-
pany of New York, Zankers Trust Con-
vany of New York and Union Trust
Company of New York, protestants.’

D. C. Murphy, for Mutuel Savings 3ank,
protestant. |

EDGERTON, Commissioner

Q2LITFICE

This is o supplemental spplication whereby request

18 renewed thet the Commission suthorize modification of &

certain leace.
Heretofore, on the 23rd day of Merch, 1914, this

Commission made an order which provided among other things
toat applicents should have six monthe time within whiéﬁ to
obtain the written consent to this proposed change in‘the
terms o2 lease of the owners of a majority of the outstand-

ing bonds of the South Pacific Coast Ralilway Company. In
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+he event such majority consent wes obtained the order
stated that gpplicente request would then ve granted.

T+ wae further provided that if spplicants
£ailed within seid time to obtain sald majority consent
they might apply to tkhe Commission for an order grant-
irg the application, notwithetanding the fallure %o
obtein such consent, whereupon the copmission'Wduld
give conslderziion to such spplication on its merite.

Applicexntes have uow £4led & supplemental
epplication in waich 1ts efforts to obtain the consent
of the owners of & majority of South Pacific Const Rail-
way Company's bonds were set out and it was sanounced
that it was impossidle to 6btain the consent of such
neiority and the request wast renewed Lor sn guthorize-
tion by this Commission for the modification of the
legase.

Saevings Union Baxk and Trust Company, claime~

Ing to be the owner of bonds of the face valuve of

$%75,000. and Theresa flice Oelrichs, claiming to be
the owner of vonds in the Lace smowat of $1,802,000.
£iled written protests and sppesred by couwnsel st the
hearing to oppose the granting of this application.
on July 1, 1887 there were outstanding South
Decific Coast Railway Compeny Fifty Yeer 4% Gold bonds
in the totsl face smount of $5,500,000 snd on that date
it leesed all pf 1% property to Soutkern Pacific Com=-
pany for the term oX £i2ty-Lfive yosrs from July 1, 1887.
| Subsection 5 of Article 3 oX the lesce reads
a3 followa:
"That £t (Souwthern Pacific Company) will
during the continuence of this leaso, Pay &8
rent Zor tho caid demised premises, inelud-

fng seid ferry boats and telegraoph lines, an
enrmal zwm equivalent to four per cent. On




the five million five hundred thousand dollars
of bonded debt of sgid varty of the first part,
secured by a mortgage on the sald demised prem-
izes and every part thereof: <thst is %o say,
the sum of two hundred and twenty thousand dol-
lars pexr anmum, in the gold cein of the United
States, of the present standard and fineness,
in semi-asmnusl installments on the thirty-Lfiret
day of December, and the thirtieth dsy of June
of each yesar, to be used by the party of the
first part in paying the interest on the ==1d
bords, and thaet from and cfter the first dey
of July, one thousand nine mundred and twelve,
the seid verty of the szocond part shall further
vay a8 rent for the said demised vremiszes s
further sum anxmually of two hundred and twenty
thousand dollars, in the like gold coin in four
equal quarterly payments, viz: or the thirtieth
day of September, the thirty-Lirst dasy of De-
cenmber, the thirty-first dsy of Marceh and “the
thirtietr day of June, and 3aid payments are

10 be made 10 the Farmere' Losn and Trust Com-
vany in the City of Tew York, the trucstee
zamed in the mortgage, *o secure the saild
vondes icsued by the varty of the first »art,

or to its successors in the trust: which said
rayments shall bYe used for and constitute =
einking fund for the redemption of the said
five million five hundred thouscand dollars of
eaid bonde isaned by the varty of the fLirst
part, such vaymente to continune at the times
hereinvefore specified, uwntil the payments
vrevionsly made shell, with interest esrned
thereor, snd the aceretions thereto be suffic-
iert %o fully pay and redeem 32id donde, also
that it shell and will duxrizng said veriod,

keen and maintein an office for the tramgac-
tion of the buciness of the party of the Lirst
pert, both iz the City of New York and in the
seid City =xd County of San Francisco.™

Southern Pacific Compeny took Possession of sald wrop-
erty immediately and since that time and now opofates the same.
Southern Pacific Commany acks this Commission for authority to
so change the wording of this section of the lease that South-
ern Pacific Company will be obligeted in terms to pay to South
Pacific Cosast Railway Company sn axnuval sum equivalent to four
percent. on the outetanding bonde; the zinking fund payment of
$220,000 per year to remsin as now stated in this provision of
the lease. '

The difference in this section ae it now stamds, and

the section if amended as proposed, is that now Southern Pacifa

1o cOm@any i3 regquired té Pey annuslly %0 South Pacific Coast
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Reilway Company in sddition to the sinking Zund payment,.

the full sum of $220,000 wherees the amendnent wouvld
obligate Sonthern Pocific Company to pay & sum equivalent.
only to the interest on outetanding bonds and obviously
a8 bonds were retired out of the sinking fund this inter-
est peyment would constantly grow ie3S. -

Southern Pacific Company claims thet the imtent |
of the verties executing this lease was that Southern
Decific Compeny skowld be cslled upon only vo peay the amorvnt
equivalgnt‘to the interest on the ouvetanding bonde and that
the above gquoted languege of the lease whichk in terms Pro-
videe for the definite SWX of %220,000 per year to be vaid
wae insdvertently used and does not ¢cleoaxrly expfess +he
intert of the partios.

| On the other hend protesting bondholders insist
+hat Southern Pacific Company hag in terus agreed to eaold
year vey Soutk Facific Coast Railway Company the definite
sum of 3226,000 and that while the purpose for which this
méney i8 to be msed iz stated to e the veymwent of dbond
interest and that 1t L8 possible and orovable thet there
will not acerue sach yesr this full amount of bond interest,
nevertheloss, tvhe £ull sum agreed to be vaid bY Southern
Pacific Compsny mwust be|paid, and that any overpius not
used in any one yeoxr should e held as 2 trust for the pay~
ment of bond interest in the event that Soutkern Pacific
Company should fail for eny reason to Yay ome or Qore 8B~
nual snstellments under the lease.

?rotostanxé ¢all our'attention Yo Articie é o
the lease which resds as follows:

nre ig diotinctly covensnted and agreed
petwecn the parties nereto, thet this lease
ias made subject to the verms end lien of
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the sald mortgage or deed of trust, executed
by seid party of the f£irst part to the said
Parmers' Loan and Trust Compeny as trustee,
and thet the terms of this lease shall not,
prior 4o the vaymernt of the said boxis, be
in any menner changed or altered so as to
{mpeir the security of the =aild mortgage ox
deed of trust, without the written consent
of & majority in amount of the sald dond-
holdexrs.”™

Applicants admit that after over eighteen months of
diligent effort 1t bac been imposzivle to obtain tre consent
of the ovmers of s mejority of the outstaxding bonds %o th&
sroposed change in the langusge of this lease. Therefore we
are not asked to suthorize ar agroed upon crange in the terme
of the lesse. In Fact the proposed cisnge i vigorously op-
poged by the owners of a very congidercble number of donds.

Aunthorizetion by this Commission ag requested, wpon
the sgsumption that the owners of the necessary namber of
‘bonde wonrld hereafter agree to this proposed chsnge would be
sale because apolicents kold out no hove of obtaining suck
agrecment.

on the other hand, if the contemtion of spplicents
i3 sound that the proposed chenge in the languege of tkis
lease represents the true intent of the parties who origir-
ally executed it, then we are not asked to authorize s change
{m the terme of the lesse bul we are really acked to suthor-
4ze o chenge Lx tho lsngurage emplbye&, S0 as %o truly repre-
sent the intent of the executing parties.

The Cowrt and mot. tals Commission 13 the appropriate
tribunel to interpret the language of this lesse. While it
does &t times become necessary for tais Commiscion t0 deter-
mine the effect of written instruments in order to ¢carry out
its regulatory functions, 2O such situetion exists bere.

Turtoermore 44" vhe contention of applicants 18 cus-

teined snd the invent of the psrties who exocuted the lease
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53 mede clear by & change of langusge, the authorization
of this Commission to such chbenge of leangnage would not
be necessery a8 this would not involve any change in the
corms of o leace, but would simply be the employment of
different lenguage to oxpress these torms.

T recommend that the application be dismiscsed

and subnit herewith the *ollowing form of Order:-

Q=12

Lpplicetion having been mide by South Pacific

Coast Xallwey Conmpany and Soutzern Pacific Company for an
Order sutaorizing the modificasion of a lease as described
in +he foregoing Opinion and e rublic hesring heving been
had and vne Comnission being fully sdvised in the premices, .

17 TS HERTEY ORDERED BY TEE RAIEROAD COMMISSION
OF TEE STATE OF CALIFORNIA that for the reasons set out . in
the foregoing Opinion the applicetion herein is hereby
dfamissed.

inhe foregoing Opinion and. Order are heredy ap-
proved and ordered filed as the Opinion exd Ordexr of the
Railrosd Commicsion of %tiae state of Celifornis.

Dated at San Trascisco, Cslifornis, vis AP, -
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