Decision No.

BEFORZ THE RAYLROAD COMXISSION OF TEE STATE OF CALIFORNIYA.

WREYL-ZUCKERUAN & COMPAXY,
Complainant,

V8.

] )
SOUTEERY PACIFIC COMPANY, )
Dofqndant. )

CASE NO 1063.

-

C. W. De Journette for Compleinment.
Elmer Vestlake £oxr Dofenldant.

Loveland, COMISSIONER:

QPINICKX

Complainant in this action, & corporstion organized and

existing uwnder the lews of the State of Celifornis, by complaint
filed April 5, 1817, alleges that s reciprocel demurrasge bond wae
filed with deferdant Iin sccordance with Racific Car Demurrage Burean
Qariff No. 2-B (C.R.C.No.7) and thet under the rules of tiis tarif?
gn order was given cerriexr celling Lfor ten cars to be placed at Stockton
Cetober 20, 1915 for loading pbtatoes'and onions snd which is refexrxreld
to in the complaint as Order No.7 of October 19th; likewise thet shippe
filed an oxder October 21, 1915, referred t¢ #3 Order Xo.9, requesting
three cars 1o be placed at Stockton October 22, 1915 for losding of
sane commoditiea.

Complaint further avera that three cars on Ordo;'Nb. 7, viz:
Racific Fruit Express 4607, 3869 and 8622 and iwo care on Ordér 30.9,vx:
Pacific Frult Exprecs 5083 and 2328 were not placed until October 26th,
in consegquence of which it is contended that defondanx-ia liable to
shipper for reciprocal demurrage amounting to $15.00, whioh it refuges
to pey. ,

The answer alleges that Order No.?7 called for Pacific Fruit
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Express refrigerator cars, gyecifying destination as Los Angeles
and thet complainant refused to accept cars 0f other character,

although defendant was willing and able to furniech suiteble
equipment; that it 1s not required to furnish Pacific Fruit Xx-
press refrigerator equipment for the transportation ¢f these
corxmodities.

It further avers that three cars mentioned in complaint
under this oxrder, viz: P.F.E.4607, 2869 and 8622, were not billed
to Los Angeles, as specified in shipper's applicatiorn, but were
ordered to Bakersfield and Fresno and subsequently diverted to
Los Angeles; also that some of the ten cars furnished were shipped
or diverted t¢ interstate points and t¢ destinstions within this
State other thaxn Los Angeles.

Concerning Order No.9, defendant makes same allegation
with respect to Eacific‘Fruit Sxprese refrigerstor equipment being
requested and refusal of complainent to sccept other equipment;
furthermore, that this oxdexr speoifies deatination as Bakersfigld.
but that car P.P.E.8083 was shipped to Pillmore, P.P.E.2328 billed
To Los Angeles and there reconsigned to EL Peso axd that under
this order there was alao furnished car 2.F.E. No. 4719, which
was billed %o Los Angeles and subsequently reconsigned to E1 Peso,
all of which, it is contended, thereby precludes the application
of the Reciprocal Dermurrage provision.

Defendant’s answer furthermore avers that all of the five
cars specified in complaint were furnisbed within the time allowed
by rulee of the tariff.'

4t the hearing complaint was amended by reducing the

amount to $3.00 and excluding all cars except P.F.E. 8083;: thie

for the roason that the consignments loaded into the other four

cars were diverted to interstate deztinmstions, thus removing them
from the Jurisdiction of this Commission.
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Only one witress appesred Lor complalinant and no exhibits

wore Ziled &t the hearing, testimony being devoted almost entirely
to & recital of the diZfioulties experienced in securing carse during
this period of car shortage and %0 & general discussion of the rules
contsined in Pacific Car Demurrege Teriff No.2-E. C.R.C.No.7,

rarticularly Rules 3~4 (£), 13(%) and 16, whick read as follows:

"Whenexer it shell appear to the satisfaction
of the Commission that the failure of a rail-
road vo furnish & cer or cars for losding
witain the time fixed by these rulea, or the
fallure of the shipper or comsignee to loed
or unload the same was due t¢ causes heyond
the control of euck carriex, shipper or con~
signee, no payment shall be required to be
made on accomwnt of suoh delay”.

"4 shipper may mey order cers for placing at
any time witkin fifteen (15) days from the

time of the order and the carrier shall be
required to place the cars on the date re-
quired by the shipper, except that on orders

of three cars or less the carriexr shall de
allowed forty-eight (48) hours to place such
cars for loading after the Zirst 7 a.m.following
the receipt of the order; seventy-two (72)
bhours for any number of cars more than three
and less then six; ninety-six (96) hours for
any nunber of cars more than five and less

than eight; one hundred and twenty (120) hours
for any nwber ¢f cars more than Sever and less
than eleven; and for each three additionsl cars
in excecs of ten, twenty-four (24) hours sd-
ditional time. Tach of such periocds of time
shall begin %0 rum &%t the first 7 &.m. follow-
ing the receipt of the order."

"Whenever any 4dlsputes arise between shippers,
consignees and carriers concerning the inter-~
pretation of these rules and concerning any
cleim arising hereundexr, the same shall be
submitted to the Commission for adjustment”.
Defendants witnesses went into great deteil snd intro-
duced & number of carefully prepared exhibits, ghowing the methols

employed by complainsnts in their efforts 4o secure refxrigerator

cara £or consigmments of potatoes and onlone; zmumber of cars

handled dy complainent, compared with the total number of cars

forwarded by other dealers; cars diverted and ordered +o connesting




lines; cars held overtime and smount of demurrage charge peid;
kind of equipment used; copilies of diversion oxders and other

particulars not necessary to refer to here.

‘It is not easentisl to smalyse these oxhibits, for while
interesting and complete they are nowise controlling in reaching
8 conclusior in this casge.

Denurrage Rule 13(), supra, provides thet on oxders of
three cars or less the carrier shall be allowed forty-elight hours;
more than three cars and less than s8ix, seventy-two hours; nmore
then £ive cars and lesas than elght, ninety-six hours.

The o&r in guestion, R.F.Z. 8083, was ome of six wanted

for loading at Stockton Octoder 22, 1915. Order No.9, calling

for three cars, was yplaced with agent, Stockton. 5:30 P.M. October
21lst, and Orxder No. 10, also for. three cars, was issued at 1:30 P.M.
Cctober Z2ad, botk orders specifying that cars were wanted for
losding on Ootober 22nd. Therefore, we have two orders fLor

six caxs 10 be loaded dy the same consignor at the same station

on the same date. The 3ix cars to £i1l the order were all placed

at 5:30 A.M. Qctober 26th and hed they been requisitioned on the
5ne order Qctober 21lst, instesd of beling covered by two, defendant
would have enjoyed & freo period of ninety-six houre in which to
furnish the cars, or wautil 7 A.l. Octover 27th and, therofbro. the
placing of the cars Qotobver 26tk was twenxy-foﬁr tours in sdvence

0L the free time sllowance given in the taxriff under the one order
rle.

The settlement of this particular claim is one of tarif?f
Interpretation and I am of the opinion that when separate orders

are iassued for cars mwader reciprocal demurrage rule No.1l3, and 811
cars demanded are fLor placement at one station om one day., the

orders should be combined, treated as oxne snd as of date of the

first order. Qo interpret the rule otherwise would lesd %o endless
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confusion, deprive carriecrs of their time tolerance and
meko void the rccivrocal featuro of this Commizsionts

Genoral Ordor No. 42 of Docembor 12, 1914.

Ir. Cesco No. 362, Golden Gato Rrick Company vs.

Western facific Raflwey Compony, Vol. 2, Opinions and Orders
of the Roilroed Commission of Celifornis, pegos 607 - 609,
Commicsioner Tshnleman said:

"larifls should vo cloar and uvnambiguous,

ard waen there 1z an ambiguity by roszon of

vaieh 3 shipper hos sufifered, +tho carrior

being recponsidle for +the smbiguity should
cortalinly ve roguircd to sustain the loss,

vat wkere, af here, the shimpor shows no

loss whatsoever and tho consiruction sousht

is contrary to thc ploin intent of the tarif?,

I think such shipper should have no stending

before this Commicsion.™
Talz ruling holds good to the case &t bar.

Tac complainont in thiz cafo, af tostificd by
its omm witness, claims that it bolng s vory large shinpor
of both state and interstate traffic s entitlod +to Pro=-
ference in the distridutior of eouirment. This nosition
i3 entiroly untenahle, for: one of the principel ovjocts
of the Pudlic Ttilitiecs Aet was t0 reoguire carriers 4o
formulete rules whick would arply alike %o =11 saippors,
wnethor large or omall, having one coerlosd & year or &
tnoucand.

Dofendant discusced at longte the 4iffliculifos
under whlch it levored at tho *imo Yhese car orders wera
filed, snd reference is made 4o %hac acu%e equirment chortage
brought sbont by the intermetionsl situsiion snd to %ho
Tact that aveilable cars wero distrivuted without dis-
criminstioxn a9 between shippers, also thet this comploinant
could have boen supplicd with safe equipment for tho
Ttransportation of wotetoos and onioms nad it been willing

Vo zeeept cars other than rofrigerators Zfor local movoments.
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Thexre it no reciprocel demurrage due in thls.case, a3 the
. methods used by complainent in ordering cars is mnot pormitted by
the tariffs and there was no showing that any 02 the rumles or
regulations were or are unjust or unressomeble. The complaint
will e dismissed.

I submit the following form of order:

The above entitled case having come on regularly for

hearing and the Commission being duly edvised in the premises,

IT IS EEREBY ORDERED that said complaint be and the same
i3 hereby dismissed.

The foregoing opinion and order are heredby approved and
oxdexed filed 28 the opinion and order of the Railrosd Commission
of the State of Californis.

Dated st San Fremcisco,Californis, this (Sw& DA4 day of %@nv.
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