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& corporation, )
DPleintif?, %
VS % C4SZ X0O. 1129.
LIDETATER SOUDEERY RAILWAY COM2LNY,)
1"2 ‘ -
- Defendants. %

2illsoury, lsdisoxn & Sutro, by LA.E.R0th, for Complainent.

Lllan P. Matthew snd 2.W.MeDonald, for Tidewater Southern
Railwey Company, et e2l., Defondante.

George D. Sauires. for Southern Pacific Compary.

LOVIZAND, Commissioner:

OPIXNIODN

Complainent iLs o corporstion, and oporstec a plant ot
Cement, Cal., in the mamufacture of cement and other building
materisals. |

Orhe substance ¢f t@e complaint 4s this; that, efLfective
Debruvary 2%, 1917, in Item No. ‘72, Supplement No.5 to Racific
Preight Teriff Buregun Joint Taxriff Xo0.88-C, C.R.C.N0.l37, there
wes establisheld on cement, in carloead lots, from Cowell to Modesto,
rate of £1.70 snd to Turlock £1.90 per tom of 2000 pounds, routed
Doy Zoint & Clayton Rweilrosd, Atchison, Topexa & Sante Fo Railwey
and Tidewater Southern Rallway; *that at the time no througk rates
wore vWolished from Cement Station on the Cement, Tolinas & Tide-
weter Rallwey to the samo destinstions.

Lecordingly, complainant
slleges diserimination and Lz geeking the estoblichment of through
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route and jolut rates which will put its plant on ar equelity
wivh the cemezt plant at Bay 20int. Reparstion iz asked for
on &ll ehivments moved suwbsequent to Februsry 23, 1917.
Bffective April 27, 1917, in Item No. 73, Supplement
%0.6 to Racific Frelght Tariff No.88-C, the same ratec were es-
vsblished from Cowell ©0 Wiodesto and Turlock vls Bay 2o0int &
Clayton Railwzy, Oalkland, Antloch & Zasvern Reilwey, Wostern

Recific Rullroad and Tidewator Southern Reilwsay.

The actusl mileages via the different rountes are asg

follows:

Rounte

— %oy Soimt & CIeyion XX SO ey TolnT
Cowell ﬁ?ﬁ5°¢§f 21 (4tchison,Topeks & Santa Fe 4o Stockiton
Turlock: (Rigewater Southorn Ry. to destination

. 1 ot ento: (Bay Point & Clayton RR.to Government Rench
Comel Hocesve: 22 (Osklard,intioch & Zastern Ry.to Secremento
~erlocL: (Tocterz Pocific 2. %o Shockiton

(Ridewoter Southern Ry. to destination.

(Cemeznt,Dolonas & Tifewotor 2W. 10 Tolezas
(Southern Pacific Company to0 Stockton
Qidewetor Southern Ry. 1o destinetloxz.

Yodesto: 120
Turlock: 127

The joint rotos establizhoed Lpril 27tk vie route Yo.22
tokes the Molosto tonncge 139 mliles over the rails of Zouxr izdenond-
exv coxxiore, wzile the route nroposed by applicart from Ceoment
involves but three corriexrs anf 2 heul of only 120 miles.

ko testimony and cxtibite of complairent cleoarly show
taet carrlers zave volunterily crested o diseriminstory situstion
os betweer vhe dlfferont yroducing piants, for complelinent it now
requlired Vo pay “he combination of loczcl rates over Stockion, or
$2-15 to Modesto and $2.35 to Turlock as egsinst $1.70 and $1.90

pald by lte compotitor over = longer route from Cowell.

To foctinmony woo prozonted by either the Southorn Prcific




Conpaxny or the Coment, Tolenas & Tidewater‘Railroad Company:
both of theze dofondente, through thelr sttorneys, sanounced
&t the hoaring that they were willing to join im & %ariff eg-
tablisning from Cemert %he 8sme rates &s are now iz e2fect Zrom
Cowell.
The third dofondent, Tidewater Southorn R&ilway'Company.
§ answer Vo the complaint, mekes the follewing allegatiozn
agrenk I1d:

"answering paragrephs XII apé ZIIX of the complalint,
this defendont admits that the »leintif? hes mado
spplication for the ostablichment of through rates
2rom Cement 10 pointe on the 1lino of tkis dofendent
and thet this defendant hac horetofore declined to
concur ILn the pudlicetlion oFf 4he retos for whickh
spplicetlion was mede by the said »laintifs. Iz
tals vekal?f this dofendant avers thoe foet to bHe thst
it nas declined to concur im tho publicatlon of the
seld raves for whick spplication wee made by tko
sald pleintiff as sforesaid becsuse of the Ffailure
02 tho dofondent to reach ex agrooment with Gefond-
exnt, Soutrern RPacific Company, resvecting terms for
the division of suek rates Yetwoen this defondant
and the defendent, Soutkern Pacific Company, and
because of the refusal of tho &efendant, Southera
2acific Compeny, to consent to the estavlishment
0L Jolnt rates on commodities other then coment
betweer pointe on or reacked by the line of this

defendant and points on or reacked by 4he line of
t2e Sontherxn Pacifilie Company”.

Chis defendant produced but ome witness, its issistent

General liznager, whose testimony was, in the main, & more detalled

exploaxation of the statoments set forth in the enswoer to the com-

Plaint. Iko pollicy of this defondent, in esdence, Soems 10 be one
of endqavor T0 Secure an sgreement favorable to itself from the
Southern Rucific Compexny covering = large territory and sm entire
Schedule of rates before conmsenting ©o the establisament of Joint
rates on this specified commoaity. The position is untenable,
for by the publication of joint rates on cement from Cowell viz

the Santa Fe and leter by tho cireuitous route over the rails of




tio Ooklend, Latioch & Zastern Rallway snéd the Western Dacific
Reilrosd, there wes created & diccrimination as between ghlivping

"polnts.
Iz “his cage it appears thet the same joint retes would
hove beon published from Coment 88 from Cowell sl 10t the

Southem Jscific Company anmd the 2ildewster Southern 2eilwey diec~-
sgreed with reference to other traffic maiters entirely foréign ©0
tkls verticunlar rate.

4 meanfacturer,wlth tomnage. hae the right to have it
zoved at reasonmedble, non-Aiseriminatory rates and this vetitioner
18 not concerned with the mesns by which the desired resulits are
obtained. Certalnly its activities shnouwld not be erippled while
Yoo cerrlers sre considering other rate edjustments, which, while
o2 great Lmportence to them, are no concern of ghippers. _

Tho coztention is also mede. that becouse he milesge
from Cement 1t longer tharn from Cowell direct vie the Lﬁohison,

=opeke & Sgnta Fe Railway through Stocktor, the Didewster Sounthern

wOUld 00t recelve VYhe same revenue on the basis of s mileage pro-

rete. Tken it is comsidered. however, thet the distance from
Cement i3 nineteen miles shorter than from Cowell throngb Sac-
rarzento In comnectlion with the Oakland, sntioch & Zaztern and
tre Westerﬁ 2acific, thle contentlion 4is not impressive,

it 1s ©o be regrevtted carriexrs 414 not handle this
gituetion with & more liboral gpixrit, ZLor appurenmly there was
1o disagreomoext as to what the rates whould bom&icn could heve
been published in tho £irst instaonce and tho questlion of the
division of the earaings and other involved treffic mattera sub-
nitted to the Commission mndor Section 33 of the 2ublic Utiltties
ict for sdjustment. Iz zy judgment, thls proceeding snd the

ttending annoyances and delays %o the'public could amd ghould
2ave been avoided.
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Upon considerstion of &ll the facts., I am of +he

opizioz and find that the present rates on cement, carlosds,
Zrom Cement to lodesto. of $2.15 and to Turlock of $2.35 vor
ton, msde up of the combination of locale over Stoeckton, ars
diserinminatory; that o through rate should be estedlished from
Cement via the Cement, Tolenss & Tidewator, Southern DPecific and
Tldewater Southerm to lodesto and Turlock and Jjoint rotes ub~-
lished Zfrom Cement of 31.70 to Modesto snd $i.90 to Turlock, “he
Same 238 are now In effect from Cowell. No testimony was pre-
Sonted exd the Commission is not at this time pessing upon the
recsonableness of the Joint rates.

i £ind vhat Vhe rates chaerged on the shlwments in con-
“roversy werc unduly disctiminstory to the oxtont that they
excoeded the retee contomporaneously applicedle oz cement in
- carloeds from Cowell to same points of destination; that com-
pleinent hes boen demaged %o the extont +hat the charges collected
cxceedeod the charges that would hove acerued had the samo rates aa
spplied Lrom Cowell Yeen in effect. The exact &mownt of revarstion
cannot be determined oz the record. anid complainanx‘shonld prevare
& stetement chowing the detalls of shiyments, which statement
gaould ve submitted to defendante for sdjustment. Should the
perties fell to agres upon amount of reperation the facts nay bé
submitted to the Commission for furtiher consideration.

I would suggest that carriers also give tnought to thé
publicatlon of Joint retes on cement from Nepz Junction and

Davenport 10 »olnte on the Tidowater Southern.

QRDEER
“he 2acific Dortland Cement Company, & cormporation,

naving epvplied to the Commiszion for o tharough route and joint




rates with the Cexexnt, Colenes & Tidewater Raillroed, tae Southern
2acific Company and tﬁe CTidewster Southern Rallway Company on
cement In carloads from Cement %o Modesto &nd Turlock and o
fearing having boex held and vasing ite f£indings upon the stete-
mexnt of feoete in the opirnioxn which precedez this order,

IT IS ZZ2E3Y ORDERED that the Cement. Tolemas & Tidewater
fgilrosd. Southern Pacific Compary and Tidewanter Southern Railwey
Company publise and £1le with this Commission oz or before twonty
deye from the &ute hereof folat rates for the transportation of
cement, in carloads, minimum welght 60000‘pounda, Lron Cement +o
Modesto o $L.70 per tor snd to Turloek of $1.90 per ton, whickh
raves are neredy found to be non~diseriminatory Lor such Joint
sexrvice. )

IZ I8 PURDESR ORDERED that thoe eaid Coment, Tolenes &
~idewater Rallroad, Soutkern Pacific Company and Tidewatex,
Southorn Rellway Company sgree upon division of 3244 Joint rates
noretofore found Yo bo nom~dizeriminctory, and in the ovent of
Zfellure 0 2gree upon suck division, sald carriers shsll evpoar
bofore the Commigelion and show cauge why thiz Commission showld no+
procced %o the establishment of division ot provided fox by law.

I7 IS FURIEER CRDZRED thet thezo dofendants pey. by way
o reperailon. %o the Recific Portlend Coment Compeny a sum eguel
To the difforence botween thc cmounts paid and what wowld hﬁve Deexn
peid for the salpments of cexent foxwarded from Cemert 4o noints
on tae Tidewator Southorn Railway Company =ince Pebruary 23, 1917,
and tho rates of Yl.70 and $1.9C herein Zound %o be non-dizerimin.
atory for such eghipuments. In case the narities +o this procoeding
fall, within cixty days, to agree‘upon The zmount of remaration

due uvnder thic order, said parties, or either of thexm zay apprear
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bofore the Commission and submit proofe, whereupon the Commicsion

will detornine tho smourt of reperatlion &uo ond Lssue & supple-

mentsel order.

Tzc Zoregolirg opinion and order ore horody annroTed ami

e Syt
»

ordored Ziled o8 tho opinion and order of the Rwilrosd Commizsion

2 %he State of Cclifornic.

Dated ot Sex Frameisco, Celifornis, this 2944 tay of
Oelpturrs 1917,

Commisgioners.




