Decision No.

BEFCRE THE RAIIROAD COMMISSION OF TEE STATE OF CALIPORNIA.

¥ x X

Iz the matter of the Lpvlication of )
CIEAR LAKE RAILROAD COMPANY, )
a corporation, Lor san order authoriz-;

Aovnlication Number 65l.
ing the issuance of gtock and bonds.

Haven & Athearn by F.G. Athearn for applicant.

EDGERTCN, Commissioner.

THIRD SUPPLEMENTAY OPINION

Oz 3eptember 11, 1917, CLEAR LAXKE RAIIROAD COMPANY

f£iled its amended second supplemental petition in the above

entitled natter. In this petition, applicant requests suthority

to execute a trust deed substantislly in the same Loxrn as thé
trust deed attacked tp the second supplemental application horein
and ‘marked "Exhibit C" to secure the payment of $500,000.00 face
value of first mortgage & per cent 25-year bomds, also to exocnte
& trust doed substantially in the same form as tho trust deeld
attached %o the second supplemental application herein and marked

TEXhibit D" %0 secure the payment of $500,000.00 face value of

25~yeax 6vper cent cumulative perticipating mortgage bonds. Appli-

cant also reguests authority to issue $182,900.00 par valwe of its
common capitel stock,$500,000.00 o2 its f£irst mortgage bonds and .

$500,000.00 of its cumulative participating bonde. O0f the stook,
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$150,000.00 a2 well as the §500,000.00 0f Zirst morigage bonds are

v0 ve issuwed to Cuy L. Zordison as componsation for the construc-

tion of cnplicant’™s proposed line of railway Lfrom Zopland, Mendo~

cino County, to Iakeport, Lake County, & distance of 23 miles:
$25,000.00 of stock applicant desires to issue in oxchange for
torminal properties at.Lakeport, while $7,900.00 of stock it pro-
poses 10 lssue 1n oxchange for stock issued heretofore witrout
authority from the Commission.

In & formor decision the Commission authorized applicant
to issue £25,000.00 of stock for terminal properties. The timo
witain whick epplicant was permitted to issuwe the $25,000.00 of
stock haz explired. None of the stock hes been iscued.

Attackod to the amended second supplomontal epplication
and merked "Exhibit 1T is an agrooment between Cuy L. EHardison snd
Clear Lake Redilroad Compeny, wiich 13 t¢ be the basis of tThe con~
tract to bve on tored into for {the comstruction of applicont®s reil-
road. Tois agrecoment, a3 modified by the walver f£iled with the
Commi sion on Qetover 26, 1917 by Guy L. Hardison, in effoct »ro-
vides that thore is t0 be issued to Guy L. Hardison 9500,000.00 oL
Lirst mortsage bonds togethar with $150,000.06 par value of capital
stock, or suckh ax amounu as may ve authorizel by the Railroad Cone
wission, to Zinance tho construction of the railroad. The contrac-
tor ig under mo obligation to begiﬁ.conctruction until there have
been obLtained velid subscriptions for $250,000.00 of applicant’s
cumuletive participeting donds. It 4s further provided in this
agroement that Guy L. Hardison shall pay all construction expondi-
tures including overhead charges, and be respousidle for the opeorm-
tion of tae road for a poriod of Z0 days aftor 1ts completion. The

agroement contemplates that at least 51 por cent of the stock
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suthorized by the Railroad Commiscion will he issued to Guy L.
Hardison to assure him control of the company. He is wnwilling %o
wnderseke the comstruction and finaxzclng of this enterprise ﬁnless
he is given control thereof during the time that it is necessary %o
carry out the Linancial plans here involved.

As egbove indicated, applicant intends to exeoute & trust
deed securing the payment of $500,000.00 face value of 6 per cent
25-yoer bonds. This trust deed is to be 2o lien om all of appli-
cant's vroperty mow owned or heresfver acquired. The proposed
trust deed provides that all of applicant’s surplus esrnings, that
is -=2ll of its gross earﬁings from operation less ar amount neces-
sery for operating expenses, maintenonce and fixed charges{ include
ing taxes, shall be puid into & sinking fund for Ihe purchase and
redempsion of £irst morigege bonds. AlL payments by subscribers

for cumulative perticipeting donds must also be pald into this sink-

ing Zund. A1l sinking fund peyments must be used by Clear Laoke.

2eilroad Company to refund first nortgage bouds.

Applicant proposes o eoxecute a trust dead securing the
payment 02 $500,000.00 face vaelme of 25-yoar 6 poxr cont cvaalative
participating bonds. The proceeds of these bonde may only be used
for theo purpese of refunding or redeeming the £irst morigage bonds
0? +he railroad. After the participating bonds are certified Py
the trustee, they sre to be dolivered +0 tho order of the railroad
Topon receipt-of payment in full of the full face value of the bonds
30 o bve delivored, or, upon receipt from the railroad or from %the
cpustoe 0f tho Zirst moritgage bonds of the rallroad, of ax equivalent
face value amount of the sald £irat mortzage bords". The first mort-
gage bonds reXunded with all intorest coupons devached and canceled,
ohall be deliverod 4o the trusitesc wnder the trust deed securing the
peyment of “he cumwlative participating bonds as security for said bads.
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L3 any of the cmumulative partic;paxing.hénds are roleomed
and canceled, a iike saount of f£irst nmortgege bonds deposited
with the trustee under the tiust doed of the perticipating
bonds shall be redeemed and canceled. If the compaﬁy Lalls
to pay interest oz the oumunlative participeting bonds, no ‘
foreclosure can be had. The interest, however, is cumnlatiyo.
IZ the bonds are not paild at maturity, the trustee may and updn
boing requested in writing by the holders of a ma;ority in amount
of the bonds outstanding shall prdoeed to takte the necessary
ateps to enfoxrce the provisions of the trust d@od. |
Avplicant hes been taking subscriptions for $360,000.
of the owmlative participating bonds under an agreement which |
substantially provides that no bonds shall be issued wntil fully
Paid;  that 10 per cent of the sudscriptions shall be paid
within 30 days after the railroad 1s completed and placéd in
xogular operation;  that the baslance of the subscriptions is '
due 20 yoars after the date of the first payment: that adbscr;bf
ors may pa&y the balance prior xolthe due date: thgz the ae:errod
paymests shell besr interest at & rete not exceeding 6 por cent
Per annum, piovi&ed thet The interest on the deferred payments
shall be computed at s rate sufficient only to make up the
deficlency in the interect charges on the Lirst mortgage hHonds
which the rallrosd has failed t0 earn: that to secure the pay~
ment of the subscriptions the railroad skell heve a lien on the
subgcribers’ properties describded in the gubscription agreement:
that all peyments shall be made t0 the trustee snd that such
rayments together with the net esrnings of tke company skall be
used t¢ refund or redeem £irxst mortgage bonds or cumulative
participating’bonds; that vhe anbacription.agreemont 8hall not
become effective wntil subscriptions have been obtained zdr

$350,000 of cumulative participating bomds sud that the

company agrees to begin the construction of the rosd within
- '




Thirty days alter subscriptions Lfor $350,000.00 of these bonds have

beer obtained and that said construction shall be completed within

-

oignt months thoreafter.
Parasgraph 3 of the subserivtion sgreement roasds in

part as follows:

"The intent and meaning of this sgreement,
apd the expectations of the parties hereto, being,
that if the earnings of said Company are sufficiont %o
meet 113 operating charges, taxes end assessments, de-
preciation and interest on outstanding First Lortgage
Bonds, and the 22id sinlkding fund is suf?icient +o re-
tire the First lLiortgage 3onds within the saild twenty
(20) year poriod, the subseridbers will not be called
upon Jor sny porvion of tho deferred amounts of their
subscriptions, end that the Cumulative Participating
Bonds, That are to be keld in trust by said Trustee,
Zor tho subseriders, will be automatically retired and
canceled as the outstanding First Mortgage Donds are
pald and conceled, and thet the Cumulative Participat-
ing Bonds, which are o be issueld to the subscribders
whexn paild for, as herein provided, will de pailid and
canceleld hefore the stockholders can participate in
any of the earnings of the road."

It goppears that to date subscrivytions have been secured
for apvroximately $209,000.00 of the cumulative participeting
bounds. As salid above, vhe subgcribers Lfor these bounds can not
be neld lisble wntil valld subzcriptions have been saecured for
$350,000.00 Lace value of %he donds. The contractor on the
otzer hand 4s obligated o bogin the conmstruction of the rosd e8
soon a8 valid subserivtions havé boon obtained Tor $250,000.00 of
the participaeting bonds Zrom recilent and non-recgident owzers of
réal property situated tridvutary to the railroad. Paragraph 2
o tho sgreoment betwseen Guy L. Eardison, the contractor and
Clear lalke Railroad Compseny provides in substance, that the con-

tractor shall st his own cost and expense consummate the plen of
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finsneing the railroad within 90 days after a final order is
obteined from the Reilrosd Commission authorizing the issue
of stocks and bonde and the execution of any contracts which

must be approved by the Railroad Commission.

The Commission is not called upon to approve
either the sagreement which is the basis of the comstruction
contrect, or the subscription agreement for cumulative parti~
cipating bonds. I believe, however, that there shomld be Tiled
with the Commission a complete copy of ezach subsoription for
verticipating bonds, and that the Commission chould be informed
of any and all payments made on ssid subsoriptions and of the sppli-
cation of the moneys thus received.

The interest of the Commission goes primarily
to the amount of stock and bonds to be issmed to finsnce the
construction of this xroad. It is not within the province
of the Commission to advise investors. In this instance,
J. B. Rogers, interested in the financing of Clear Lake Railroad
Company iuforms the Commission thet tae subscriders for cumulative
participating donds have full kmowledge of the finemcial plans

of applicant. We may, therefore, zssume that the aubecribers

realize that the 10 per cent paid on their subseriptions within
30 daye after the road is completed will in effect be used to

reimburse the contractor im part for his conziruction oxpenditures,
Tree, this money will be used 1o redeem first mortgage donds,

but the fact romeins that the bonds will be issued to Guy L. Hardison
in pert payment Lor the conztructiqn of the roed.




Whaile it 1s proposed dy the Railroad %o charge

guch rates as to permit the retirement of the bonds out of

for participating oords
earnings, & matter of whick the adbsoriberaAare apperently
aware, it should be understood that the Commission in no way
iz this proceeding approves the compeny*3 proposed rate
schedule.

Applicant in its lest sunual report skows stock
outstanding in the sum of %82,150. The proceeds Lrom tke
sale ¢f this stoock have been used for grading, for purchage
of aome rails, for the payment of prelininary surveys, apd Lor
other purposes. Some 0f the work done and material acquired .
will be msed in the completion of the roasd. Obviously, the
aszount of stock heretofore lssued should be taken into con~
gideration in conxection with this supplemental apprlication.
I am therefore of the opinion that the amount of stock %o be
lgsued to Guy L. Esrdison as part paymeant for the rosd should
not exceed $120,000. I am further of the opinion that the
8took and bonds herein aunthorized to fLinance the construction
02 this railroad ahéuld be isgued only from time %o time

after the Commigsion is furnished with detalled construction
expenditures. |




In the Commission’s‘opinion in this epplication of
November 9, 1916, (Decision Ro. 3863} authority to iszue socuri-
ties wes withheld, among other reasors, because & sufficiently
completo yresentation of the ongineoring plans Lor the proposed
1ines wa3 not then before the Commission.  Tho presontation of
those features is now In such detall a2 to onable the Commission
to make its order.

Qh9 revised line appoars To be practicadle, and the estia
mate of cost‘of corstruction, which has now been furnishéd and
which totals $532,868.00 Zor the entire line, including equipment,
overieads, and an estimated 10 per cent Zor contractor’s profits,
seems sufficion®t ©o completé Yheo - road.

The proposed location necessitates heavy grale and shary
curves because of The pecullar and difficult topography of the

country;: dut the construction and operation with a proposed Shay

engine freight service and gasoline motor passengor service will

be foasidle.

A check of the Company’s estimates of traffic, revenues
and expenses leads to the conclusion That from the traflic point
o2 view the Commission 1s justified in granting vhe application.

It mst, of course, be understood that the cost estiméte
total of £532,868.00 is based on roadbed, structuros and eguipment,
as shown in the construction estimate submitted to the Compission.
IZ this estimate or the construction stendards should be changed
during the course of the building 02 the road, resulting in either
an increase or s decroase of the eostimated cost, the Commission
roserves %the rizht to chenge the smount of securities 10 be issued

to the contractor in peymont Zor the road.
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The sgreement with Herdison (Exhibit 1 of the second
supplemental spplication) provides on page 1 for--
"Clear Lake Railroad Cthany to enter into & contract
with Guy L. Eardison, or with a corporation to be or-

ganized by said Hardisoz, for the comstruction, equip-
ment, and initial operation of sald railroad:"

and Zurther, on page 2, for --

mthe said railroad to be built and equipped in accord-
ance with plans, profiles, and specifications to be
rereafter 2iled with sald Reilrosd Commission.™

Since the‘pr0posea conét:uction standards, ylans and
- gpecifications, as they have been fLiled with the second supple-
mental application, are now in general approved by the
Commission ixn this opinion and orxder, it would not anpear
necessary for the Commission specifically to approve the contemplet-
od construction contrsct uxnless this coatract departs from the plans
of cogstruc?ion now before us. I suggest that the contract con?
tain & clause providing thet 1f changes are to be made diminishing
or incressing the quantity or exteat of the work covered in the
contract, the amount payable to the contractor‘ahall then be
diminished or increased proportionately and in accordance with

the prices specified in the comstruction estimate referred to. -

The anthority to issume securities ahould not , however,

becone effective until the construction sontract has been exeounted,
end approved by ‘
ot £iled withAthe Comnission.

As sugpested by counsel for applicent, I bYelieve that
the contractor should give a $600,000 surety bond to assure the
completion of the road and the acquisition of the necessary

equipment. A certified copy ¢f this bond should be fLiled with
the Railroad Commission.




I an 2lso 02 the ovinion that any bonuses In
laﬁd, in cash, or im other forms given by land owners or others
who Will bo benefited by the consiruction of this line, showld.
accrue. +to the advantage o2 the :ailroad company and snould e
usod either_to a381st in defraying the cost of construction or in
meeting tho intorest payments onr the bonds during the first years
0% operation. And I recommend a provision in this order that s
stetement of all bonus payments heretofore.made, or nereafter to
e made, in conmectiorn with this enterprise, be filed with this

Commission.

I horewith cubdmit the following form of Order.

SECOND SURPPIEMENTAT ORDER.

CIEAR TAXE RATIROAD COMPANY having applied to

the Railroed Commission Lor authority to execute +trust feedsand
o0 iscue stock and bonds in the amounts and for the purposes setv
orta im the foregoing opiniozn,

And a hesring having been held and it apocearing
t0 the Reilroad Commission that the money, property or lador to be
procured or paid Lor by such issue iz reasonably regulired for the
PUrPese or purposes specifilied in the order and that the expendi-
tures for such purpvose oOr purposes are not in waole or fn paxrt
reasonsably chargeable to overating oxpenses or to income,

IT IS EEREBY ORDERED thet CLEAR I4KE RAITROAD °
COMPANY bo, and it is ereby, granted authority to iLssue
$152,900.00 per velue of common capital stock; $500,000.00 face
valﬁe 0% 2irst mortgage 6 vor cont 25-year donds, and $500,000.00

face value of 6 por cenmt 25-year cumulative participating\bonds.
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I7 IS EEREBY FURTHER ORDERED that CIEAR TAXE RATILROAD
CQUPANY b6, and 1t is heredy, granted suthority to execute a trust
deod substantially in the same form as the trust deed attached to the
3econd supplemental application herein and xarked TExhidit Cv.

IT IS EEREBY FURTEER ORDERED that CIEAR LAXE RATIROAD
CQUPANY de, and it is horedy, grantod anthority to execute a ‘.:z';m‘t
doed sudstantially in the same form as 4he trust dead attached to the
second supplomental application and marked "Exkibit D".

Tho suthority herein grantod to issue stock and 'bonds
is granted upon the fLollowing cond.itions and not otherwise:

_L.-S‘i:ock in tho amownt of $120,000.00 may be fégﬁed for the purpose
- oX Tingucing in part the construction of appl:_!.ca.n‘t's rallrosd.
g.-StocI.c in the amomnt of $25,000.00 moy be Lssmed Zor the purpose
of acquiring a ome-~half Interest in terminal properties at
laxeport, ha.ving a frontage on Clear Leke and 'be:.ns doscerided
in the application-herein.

B.-Stock in the amount of £7,900.00 ray he Lesued in lieu of & like
amount of stock herotofore issued without autbhority from the
Rallroad Commd seion. .

4.=Tho $500,000.00 0f firss mortgage bonds horein suthorized to de
issued shall be :&.sed.' by applicent to finance in part the con~

truction of its line of rallway.

S.-Tho proceeds odtsined from the issue of $500,000.00 0f ouzmlative
paxrtlcipating bonds herein authorized to be issued shall de
used by s.pplic/ant only for the purpese of redeeming ond re-
fonding its $500,000.00 face valwe of first Dortgage bords.

5.-30:9_ oL the stock ond bonds herein authorized to dve iesued o

- conetruct applicant’s Yine of re.il#ra.y shall be iesued until

a.ppz.i.c':ant has £iled with the Railroad Commission 2 copy of




‘e construction contract provoced o e entored into beitwoon
appifcent and Guy L. Hardison, seid contrect 10 provide that
veyaents o vhe corvractor <chall bo mede periodically only
gfver dctailed ctatemonts of construction exponditures have
boen wrniched to the railroad compery, and a copy of suck
statemonts £iled with the Rallroad Commizsion, and bofore
auitnority neroin granted to Zssue svock and bondz shell docome
cffective the aprroval of said construction contract must heve
beer ovtained by suonlomentel order of thais Commission.

7. =Lpplicant shall keep zcourato and complete accownts in accordanco
wita the clascificetion as yreseribed by the Reilrcad Comizcion
for cteem railroads,

8. =Applicant cghall filo with the Railroed Commiczion a complete copy of

oach subscription for the purchase of cumulative participat-

ing bonds, suck copy to show any and all corditions wnder waich

tae cubseription waz made.

all boxuses and grente heretofore padd or to be paid in any way,
in cash or in any other form, to any verson or corvoration in
connection with Ytho cousctruction of the ralilmy herein vndor
conglderation; and such domuses or grants, unless otherwise
authorized by the Railroad Commission, shall be madoe payzble

or assigred ©vo the gpvilcsnt heroin. All moneys or othor con-
siderations received Iin connection with seid bonuses or grants
grall oo hold by the applicent and no disposition made theroof

wntil suck disposition hat been guthorized by +ze Railrosd

Commission. '
1C. Applicent shall fLile for the approval of the Railroad Commission a

cortifiod copy of thoe contractor¥s surety bond, Tuckh bhond to be
for not less then §$500,000.00. r
1l. JLpplicent shall Xkecp, zoparate, true and accurstc accouwnts showing
The receipt and epplication in detall,of the proceeds of thé
o the stock and vonds horein authorizod to be isswod;

apnd on or bofore the twenty~-Lifth day of each month the




company shall malke verified reports to the Commisszion stoting.
the sale or sales of said s3tock and bonds duwring the yprecel-
Ing moxnths, the terms and condition of sales, The moneys
reallzod therefrom, and the wse or avnlication of such mONOys,
ell in sccordance with this Commissionts Generalvorder Jo.24,
which ordexr, in so far g3 applicadle, it made & part of this
ozrder. |

12.-Tre guthority herein granted Yo issue stock and bonds shall not )
become effective until applicant hes paid the fee prescribved
by the Public Utilitles Act.

23 .~The authority hereiﬁ‘granted.torissue coxnon. capitai gtock and
first'mortgage bonds shall apply only to such stock and‘bopds.
&3 may be iscued on or before Octover 1, 1918: cuxwlative
p&rticipatiné bonds may be issued at any timé horoafter upon
tkhe Tull payment of.theféubscription price in accordance with
tao subseription agreeﬁénz and vhe trust deed wnder which the

L 5,

bonds are boing issuwed. : fos

The foregoirg Third Supplementsl Opinion sund Second Supple-
montal Order ere nereby apprroved and ordered filed as tho thrd‘Supple-
ménzal Opinioxn and Second Suovlemontal Order of the Reilroad Commtsaion
of Celifornis.

Dated at San Francisco, California, this /1253525.

of November, 1917.

CPmmiaaionoré;“
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