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DECISION NC.

ZEFCHE THE ZAITROAD COLQMISSION OF TEE STATE OF C.ALIE‘OBNI.A..

2URITAS COFFEE & TEA COMPANY,
& corporation,

Complairnsant,
~va-
ATCEISON, TOPEXLA & SANTA FX
DATIWAY COMPANY, & corporation;
TOS ANGEIES TRUST & SAVINGS
BANZ, & corporation;

- GODPREY EQLTERZOFY axd F. W.
BRATN,

CASE NO. 1071.

Defendants.

Werd Chepmexn and L. L. Chepmen,
for Complalinant.

Z. We Camp and . W. Reed, for
Atchison, Topeka & Ssuta Fe
Raeilwey Company, Defendant.

Ogcar C. Imeller, for Los Angeles
Trust & Sevinge Benk, Godfrey
Zoltorhoff and . W. Braum,
Defend&nts—o

IOVELATD, Commissioner.

| Zuritas Coffes & Tea Company, complainant in this pro-
ceoding, it & wholesale desler, importer axnd Aistributor of cof~
fees, Teas and gplces with L%s principal place ¢0f business locat~
ed at No. 811l Trsction Avenue in the ¢ity of Zos Lngeles. The
rlant of coxpluinant Ls located on Iots 23, 24, 25 and 26 of .
Uills & Wicks Extension of Second Street, as per map recorded in
Book.13, page 87, Uiscellameous Records of Los Angeles-County; one
of said lots, lot 26, abutting wpon and adjoining & certsin spur
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track controlled by the Atchison, Topeke and Sente Fe Xailway
Compeny. Complaint —corxxxx alleges tast tho spur track is located
or land leased by the Ltchison, Topeke aud Ssnta Fe Railway Company
from Tos angeles Trust Company and . W. Zraun, zaid lexd éd.jo.ining
axnd adutting on property conitrolled by coupleinsnt axd being zald
lot 26 as hereinsbove stoted, and that applications have been re-
peutedly made to the Atchison, Topeks and Santa Fe Railwey Compeny
for the dolivery of cars wupon 3aid spur track, bdut that all su.ch‘
epplications have been refused wpon the ground that other defend-
eats herein object 40 the delivery of cars and will Pe inconven-
fenced in the hendling of their dusiress served by the spur 't::ta.ck.‘
Complaint further alleges that by resson of the refusal of. permis-
efon to tnload cars from the spur track that an exnpense o0f approx-
imately twenty dolluxs peX car 1is .necessa.ry for the draysge from
the freight delivery tracks of the Atchison, Topeks and Senta Fe
Reilway t0 complainant®s place of dusiness. Complalnant asks a
inding by this Commission that complainant L1s entitled o the
nee of said sper track for the purpose of receliving and unloading
cers consigned +o complaivant at the point where its property
abuts on said shur track upon waeyment of suck proportion of the
cost of the construction &s the Commissfion may £ind o be reason~
eble axd for an order directing the Atchison, Zopeks and Santa Fe
Rallway Company t.0 provide such service &3 mey de needed by the
complainant.

Defendante in this proceeding £iled amswei:é denying
the material ellegations of complainant.

4 public hearing was held at Los Angeles on July 6, 1917,

the case was submitted with the understarding that briefs would

be f£iled by the attormeys for complainant and the defendants.
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The 2uritas Coffee & Tesa Company is & corporstion con-
trolled through stock ownersnip by W. L. Glascock, 4its president.
Trhe plant 1s located on ILots 22, 24 and 25 of lMLlle and Wicks Ex-
texsion of Second Street, Los sungeles, suid lLots bBeing owned dy
We L. Glascock and L. 2. Glascock, his wife. Lot 26 of ld.lla axd,
Wicke Zxtension of Second Street, Los ingeles, is owned by .ﬁ. Me-
Clintock and wes 1eased,wi’ch optior to purchase,dy LeClintock uwnder
date of Lpril 22, 1916, to W. A. Glascock. Iot 26 herein. refexrred
to sdjoinsg & swuxr twrack operated by the Atchiszon, Topels ond Santa
Fe Zallway, suck track extexding Lrom the Lreight yards near Third
Street over a rigat of way leased from F. W. Eraun and ‘tﬁe Zos
fogeles Trust Company. The history of the right uwnder which 't'.b.e‘.
atchlson, Topeks snd Sants Fe Ra.il:wy nold occupancy of the laxd
wpon which the spur is located, after it leaves their own property.
is as followa:

On Tovenmber 12, 1909, an agreement was executed between

the Railway Compary and F. W. Breun, covering the imstallstion
sud maintensnce of & syuwr track 443 £t. In lexngth (a portion of
same being on the station reservation of the atecaison, Topeka
and Santa fe Railway)e. TUrder this agreement Braun was %o furnish,
without ¢ost t0 the Railwaey, right of way for thoe track over such
portion of Braowmn’s property ss was required. 3Brauxz was not 40 as~
sign contract without writter consent of the Railway Company.
The Relilwey Company egreed 1o maintain track during life of sgree~
ment. In the mu.‘ma.l. sgreement of the parties, appears the fol-
lowing clamse under Axticle III, Paragroph 1l:

Meevestld said Railway Company may use the game for

Other puxposes than the delivery of freight to or the re-~
cefovt of Lreight Lrom the second party, provided thst

guch use snall inconvenierce tne business of the second
party as little ag possidle consistent therewith.” -
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On Jenmary 28, 1916, the contract of F. V. Brauwn was
agsigred to the Nationsl Chemical Compsany of Californisa, sald ag-
sigament being consented %o by the Atchison, Topeks and Sexta Fe
Reilway Compexny. |

Cn August 27, 1909, a lease was executed by the los
ingeles Trust Company to the Atchison, Topeks and Santa Fe Ra.ilw
Compary of & right of way for a spur track, sald lease covering
land located 8% feet from each side of the center line of the fol-
lowing described proposed spuxr track:

"Beginning at or near the southeast corner of sald ot
23 of the Thomas tract; thence westerly, on a 20 degree
curve, concave to the south, a distance of 72.1 feet to
a point in sald Dot 22 distant 101.5 feet southerly at right
angles from the southerly linme of Third Street and eastexly
8.2 feet &t right asngles from the westerly line of sald Lot
22; thence westerly, parallel with and 10Ll.S feet sowtherly
from seld southerly line of Third Street, 208.2 feet, more

or less, to point of ending in the westerly line of said
ot 17."

The p'rdperty thus leased was contained in the following:

M eseepOrtions of lots 17, 18, 19, 20, 21, 22 and 23
of Block "E'™ of the Thomas Tract in the City of Los 4 -
les, State of Californis, as per Map recorded in Book 3,
Poges 60 and 61, liscellaneous Records of szsid Comnty: of
Lot 15 of the MLills axnd Wicks' Extonsion of Seconmd Street
and adjoining swp=-division, in sald City, Cownty sud State,
as per Mop recorded in Boox 13, Page 87 et seq., of sald
i ecelloneous Records, snd of that portion of Lot 4 of
said Lills and Wicks' Extension of Second Street snd ad~
Joining sub-division, lying west of the prolongatlon

gouthe:;ly of the easterly line of said Lot 23 of the Thomas

Tae Railway Compeny agreed not to sub-let the premises
nor to assign the lease or any right of interest thereby acquired.

Algo to use the demised premises for the purpose of con-
structing, meintaining and operating o spoxr track thereon and

thereover and £or zo other purpose; also agreed,-—

"The Railway Company shell not, without the writtex
consent of the Trust Company, use or permit sald premises
%0 Pe wsed Lor yerd yurnoses or fLorxr the storing of cars
or eungines or other propexrty theredn, dut solely as &

- spur track for the moving of cars thereover.”
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On November 8, 1909, & standard forxm of Spur or Indus-
try Track contract wae executed between the Rallway Company and
William Joyce, by which Joyce agreed 1o pay the usunal Iindustry
proportion of the coet of & spuxr track over tae right of way
heretofore covered by lease Lrom toe ILoe Lngeles Trust Company,
oztimated 1o be the amownt of $275.43. Joyce was not 10 as~
sign the contract without the written permizsion of the Railwey
Company.

In the mutual sgreements of the parties %W this contract,

the following aymears in Axticle III, Section 1:

Meeeretttd s8id Reilwsy Company may use the same fox
other vurnoses thaxn the Gelivery of fLreight ¥0 0r The receipt
of freignat L£rox the secomd party, provided that swhk use
shell inconvenience the btusiness of the seccond paxty as
1ittle as poscidle consistent thorewith”. "

Oz November 20, 1916, sn sgreement was entered Intoe de-
tween the atchison, Topeka end Santa Fe Rallwsy Compamy, Willism
Joyce and the Loz Angeles Trust and Savinge Bank, wheredy dece:
ascigned nis contract to the Los Lngeles Trust &ud Sa.vings': Senlz
and suck sssignment was consentod to by the ALtchison, Topeke and
Senta Fe Railwey Company. Io change was mede in tbe conditions
of tke contract bY this sssignment and the Los ingeles Trust and
Sevings Sank accepted all conditlons and obligations imposed by
tae indﬁstry track egrecment, without any reservation or modifi-
cation.

. The land originslly lessed to the Ltchison, Topeks and
Sante Fo by the log ingeles Trust Company as above outliined, Iz
the same that William Joyce spylied for eand bullt the spuar track
over, under the agreexent Yetween the Reilvny Company and Jojc:e

ac outlined above. Joyce, under the agreement, was required o

furnish ell right of way (excepting such as was then owned by
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the Atchison, Topeks and Sante Fe.)
The original lease from the Los Angeles Trust Company
to the Atchison, Zopeka and Sante Fe Reilwey Company provided for

the use of +the property "solely ss o spur track for the movinz of

cars taereovor.” No spur track was ever constructed mndexr this

leese; the smur track wus inetolled under the agroement with Wil-
liom Joyce, @d & condition of the sgreement required thaet Joyce
fornicsh a&ll right of way not then owned by the Santa Fe.

A% the hearing of this case the cetual loecation of Lot 26

of Mills and Wicks" Extension t0 Second Street, Los ingeles, and
te rehle.‘tion t0 the syur track right of vay was the .'-:a'o}fedt 0% dis=-
pate. It wasstipzulated by sll perties that a survey should be mede
oy« a lsinterested c¢ivil englneer and 1t was sgreed that the Ti~
tle Insurance and Trust Company would furnish o ststewent ss to

the record title anmd title bowndaries exd Ur. V. J. Rowan would
sctually survey the lot and plat the survey foxr tihe information of
the Comnission.

Tre rocoxd title as reported by the Title Insursnce and

Trust Company is as fellows:

"In re the case of Puritas Coffee & Tea Co., vs At~
chison, Tomeka & Santa Fe Railway Co., et al., with rezpect
to the vounderies oL Lot 26 of Iills and Wicks Extonsion of
Second St., and edjoining Subdivision im the City of Los
segeles, Comaty of los ingelos, State of Celifornis, as
per map recorded in Book 12 Fages 87 and §8, Mlscellaneous
Records of said County.

"Prom an exaxinstion of the recoxd map of sald tract,
the map attached hereto being a copy of & part of sold re~
cord mep, we £ind the boundaries of zald Lot as shown on
seid mep 1o be ag follows: the length ¢f the Horth West-
erly line thereof 113.98 feet, the length of the South
Westerly line thereof 25 feot, the length of the South
Bagterly line thereof 120 feot, the longtk of the Noxrth
Zasterly line thereof 19.12 feet. The length ¢of the Noxth
line of s8id Lot is not given on said map, sald line scales
about 9 feet and providing that the North Westerly and

South Zasterly 3.;.nes of said Lot and the South Westerly
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and North Easterly lines of said Lot are parallel, anpd that
the angle between the Souwth Westerly line and the South
Bssterly line thereo? 43 90° which is apparently the case:
the distance of said Noxth lime by caleulation ic 8.41 Leet.

"We £ind rothing of record indicating that the bHoundar—
Loz of said Lot are other than zs chown o0 9oid recoxrd map.”

The plat o2 the survey mede by Mr. V. J. Rowan shows the
bouwndaries of Lot 26, Uills and Wicks® Extension ¢of Second Street,
..'nos Angeles, t0 be as follows: The length of the northwes‘teriy-
line' 113.98 feet; the length of the southwesterly line 25 feet;
the length of tae southeasterly 1ine 120 feet: tho length of the
noxthwesterly line 19.12 feot axnd the length of the noxrtherly line
8.42 feet. The szid northerly line, 8.42 feet in length, abuts
on ke property controlled by the defendant, Los Angeles Trust and
Savings Banlk, and the dis'ta.née from the s0id noxrtherly line of

Lot 26 of Lills and Wicks™ Extension of Second Street, Los 'Angelez,

to e southerly line of the right of way lecsed o the Atchison,
Topeke axnd Senta Fe Raollwey Company by the Ios dngeles Trust.
Company under date august 27, 1909, Ls 1.58 feet at the eastorly
end and 1.6% feet at the westerly end.

It will bo noted that from e plat of the survey made
by Mr. V. J. Rowan, which surwvey wes stipulated by counsel as
indicating the correct boundaries ¢f Lot 26 of the Mills and Wicks®
Extension of Second Street, Iog Angeles, and she location of the
spur track right of wy leased to the Atchison, Topeks and Santa
Pe' Xadlwey by the Log angelesz Trust Company oxn Lugust 27, 1909',_
that o small strip of land intervenes between the noxrtherly line
of said Iot 26 of the Lills and Wicks' Extension a.nd‘ the southerly
line of the right of way upon which the spur track is located.




The other maps introduced iu evidence ix this proceeding show the
vowndary lines 4o be coincident, wmd it is possidle that through
some erxor irn locuting tho syur that the narrow strip separsting
the boundary lines was left and this fact has 1ot been known wntil
the reszult of the Rowan survey was of record.

It is the comtention of the defendantes, Los ilngeles Trust
&nd Sevings Bank, Godfrey Eolterhoff and F. W. Erauwn, that the
geur track owned, muintained and controlled by the Atechison, To-
poka and Sante Fe Railvoy Compeny and located on land lessed by
the redlway from &. W. Braun wder date of November 12, 1909, and
Los ilngeles Trust Compony under date Lugust 27, 1909, is & private
spur meinteined and operated 1o serve onmly such indusiries o8 mey
now or heresfter be loceted on the property of said defendants:

A careful ingpection orfl the spur track sgresements does not O Lo~
dtcate, a9 Article IXI, Parecgrsph 1, of the spur 'crack‘ agreement
executed under date Lovember &, 1909, hetween the Atchison, Tope~

. ke and Senta Pe Reilwey Company smd Willlsm Joyce comtains the fol-.
loving language:

T eees08 38id Railwey Company may use the same for

other purposes than the delivery of freight to or the recelipt
of freight from the second paxrty, provided that such use
shall inconvenience the business of the second paxrty as Lit~
tle as possidle consistent therewith.”

The cgreement entered irto on November 12, 1909, between
the Atchison, Toveka axnd Santa Fe Rellway Compeﬁy and ¥ W. Braun
contains the same cleuse in Article III, RParsgraph l. The stand-
ard form 0f spur track sgreement as executed by the atehiszonm, Io-
peke axd Senta Fe Reilway Company gives the rallway an wagre stioned
right 0 mse spwr tracks £or the receipt of freight from and the |

delivery of freight to any other party than the lndustry Mth whom

the agreement is mede, "provided thet such use shall inconvenience

the dusiness of the secopd party as little as possidble consistent
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therewlth™. The right of the railwsy %0 use the spur track fLor

the zervice of other patrong cannot be quostioned unless on the:

basis of incomvenience t0 the business of the industry wiich was
8 paxrty to the agreement.

I will now consider the matter of the alleged imconven-~
ience to the existing indusiries served by this spur track. | From
the evidence in this proceeling it sppesrs that tae various izdus-
tries receiving carlosad shipments on the spuxr track and foxr the
yeaxly veriod ending April 30, 1517, are as follows: Dearborn
Drug Compeny, 2L cexs; Southern Califorrnia Supply Company, 27 cars;
Fational Chemicsl Company, 70 cars: Davis Hoofing Company, 2 ¢ars:
Toonerd saud Peck, 29 cars; - o total of 149 cars anl an sverage
of 12-5/12 cars per momth. Of the ghove cars the shipments re-
ceived by Leozard and Reck, amounting to 29 carloads, were intendi~-
ed for the use 0F the camtractors erecting the dullding now OC~
cupied by the Purites Coffee & Tea Company and the cars recelved
by the seversl industries claimed dy the defendants to be entitled "
+o the exclusive mge of the spur track therefore averaged but 1O
per month. During the year the Glode Mills also received grain
and mill produets over this spur track, sswe belng walosded into
werehounse space Leased in the bullding owned by F. V. Breaun snd
located on the easterly end of the spur near the property line
o2 the ALtchison, Topeke end Samte Fe freight ysxd. The number
of csrs naxiled by the Globe Uills was not definitely shown ot
the hearing eand slthough & statement nas since bees furnished by
defendants® counsel showing 6209 tons .of grain to have been handled
by the Globe Mllls at ,the Braun Warehouse from Jexuary, L9lS, o
Octover, 1916, inclusive, there is no segregetion by whick the

actual tonmage moved over the spur track canm be determined, the
-




Bratvn warehouse being served by another spur track on the east
side of the building. I em of the opiniom that if this track
pas cared for shipments o2 all the industiries now located and
in gddition has cared for 29 carloads for =z tem@orary‘rocoiver
of freight during the periocd above referred to, The business

of the compleinant can be accommodated and without imconvénience

to the other indmnstries loceted on this spur track.

I recommend the. following order:

A public hearing having been beld in the sbove
entitled proceeding, the matter having been duly submitted
and the Commission being fully advised in the premises;

IT IS ERREBY POUND 4S A FACT thet & comnectlon
with the spur track involved in this procéeding so as Yo
serve complainant sxnd the use of sald spur track irn receiv-
1rp and delivering freight from end to complainant cax be
made without unreasopable intexference with the rights of

the partiec incurring the primary expense of suech syur irack,

ani basing 1ts oxder on this finding of fact,==

I7? IS EXRERY.ORDERED, That complainant de entitl~ "
ed to connect with the $pur track involved in this proceeding
and to use the same upon payment to the part;ea incurxing
the primary expense of'nuch spur track of a reasomable pro-
portion of the cos? thereof, the smount of guck proportiom,
upless agreed upon by the parties in. interect, shall be de-
tormined by the Railroad Commission sfter notice to the

snterested parties snd & hearing thereon.
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I IS FURTEEZR ORDERZED, That the defendant, Atchis-
on, Topeks and Santa Fe Railway Company furnish switching
service for all carloasd lots of freight consigned to or chip~-
ped from the plant of Puritas Coffee & Tea Company over that
cortain spur track in the city of Los ingeles constructed oz
the right of way a2 acquired by lease from Lot Angeles Trust
Company undor date august 27, 1909, and by spur track agree-
ments with F. W. Breun under date November 12, 1909, and
William Joyce wnder date November 8, 1909, such sexrvice to
be furnished at such times and ir suck mamner that will ceuse
the least possidle inconvenience to the handling of carload
business consigned to or shipped by the Los Angeles Irust &
Savings Bank, Godfrey Eolterkoff, or P. W. Brawn, thelr ten-
ants, legsees or assigns.

The Commission reserves the right to mseke such other
and further orders in this proceeding as to it may appear Just

apd proper.

The foregoing opinion and order are hereby approved
snd ordered f£iled ae the opinion ard order of the Rallroad

Commiseion of the State of California.

-
rated at San Pramcisco, Celifornis, tis /XA .

day of November, 1917.

Md@//

Commigsionerce




