Decision No.

BEFORE REE ?AILROAD COMMISSION OA puss0) S ARE OF CALIFORNIA.
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AR
ORI G

CARL LNDERSQN, et al.,
Defendants.

PRODUCZERS ZAY COURANY, et 2l.,
Complainente,

Bishop & Bekler,by E.il.Wede and I.R.Bisnop,for Complainants.

Ira S. L;llick, for John ixnderson, ll. Barletta,et al.,

Defendants;
Creed,Jores & Dall,for Carl Anferson and Otto Dall,

Defendants.

LOVELAID, Commisslonex:

CPINIOX

This proceeding was initizted by the 2roducers Hay
Company and f£ive other dealers in hay and straw, each interested
in the tramsportation oL these commodities f£rom interior produeing

points t0 San Francisco and the locel msrkets. The complaint is

dlrected against twenty-fomxr owners or qperators‘of vessels o the
schooner type, barges and creft engeged in trensporting hey, straw
and various commodlities upon the inlend waters of this State; it
slleges that the rates, rules snd regulations £iled by these
wiilities are not the rates, rules and regulatione which they had
in effeet onr July 27, 1917 and that therefore they are unlawful
and that they are excessive and unreasonshle per se, |

The Public Utilities Act, which vecame effective
Mareh 23, 1912, by cert&iﬁ qualifying words limited the term

"common carriex™,as applied to vessels, to suck sa were "regularly"
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engaged over "regular" routes between polints within this State.
As amended by Chapter 707 of the Statutes of 1917, epproved liay

29, 1917. Section 2 (1), insofar as it applies to veasels, resds
&3 followa:

"lhe term 'common corriexr’' when uwsed in this
Act, includes * * * x gvery corporation or
porson, their leossees, trustees, receivers
or trustees appointed by any court whatso-
ever, owning, controlling, operating or
managing any vessel engaged in the trans-
portation oI perxrsons or property between
points uwpon the inland waters ¢2 this State,
or regularly engaged in the transportation
of persons or property fLor compensation
upon the high seas on regular routes betweon
pointe witkhin this State. The term 'inland
weters' g3 used in this subsection includes
all navigable waters within the State of
Californie other than the high seas”.

Under sublivision (y) of the same section, &s amended.
‘the term "vessel" is defimed im the following lsmguage:

m™he term 'vessel' when wsed in this Act,
includes every species of craft by what-
8oever power operated, whickh 13 owned, coxn-
trolled, operated, or maxzaged for public
use in the transportation ¢Z persons. or
propexty, except row boats, sailing boats
and barges under twenty tons dead weight
carrying capacity, and vessels propelled by
steanm, gag, fluid napaths, electricity, or
other motive power, wnder the burden of Live
tons net registex™.

These amendments became effective July 27, 1917. Based
thereon, the Commission's Gexeral Order No. 49 was issued, calling

attention to the law and directing all common carriers affected to

£ile rate schedules, including rules and regulations. In compli-

snce with this general order defendants published and filed with
the Commission rate schedules, effective August 17, 1917, including
charges £ox the transportation of hay and straw between points
locsted on San Francisco Zay, its adjacent waters and tributeries

on tho ome hand, and +the cities of Petslums ond Sen Francisco on the




other. Theae rates vary, Zrom & minimum charge of $1.50 per ton
covering & maximum heul of 40 miles (Petalums to San Franciseo),
t0 $2.50 for a meximum heul of 127 milez (Sacramento to San Fran-

¢cisco), and foxm the baslis of atteck in the complaint now under

consideration.

Briefly stated, the complaint allogesi that complainante

are engeged in intrastate commerce, including the receiving axd
shipping of hay snd other agricultural products end in so doing

exre dovendent upon defendants for cranspoftation; that defen&anta
are common carriers subject to the provisions of the Pudlic Util-
ities 4ct; that defendants published =nd £iled witk the Ralilrosd
Commission certalin rate schedules; that the rates shown therein for
the transportation ¢of hay and straw were not the rates charged dy
defendants on July 27, 1917; that the achedules published and

f£iled by defendent carriers did not embrace the entire bay and

river region as traversed by the vessels of defendants; that the
rates 23 published and filed are unjust and waressonsble; thet
dofondants' demurrage rule, liniting free time to 48 hoursm, is
wjuet, uwareasorable and not in conformity with the previous
practice of these carriers; that the present tariff of deferdants

iz defective, for the reason That there is no vrovision fLoxr the
diversion of caxrgo to other points after its arrival at San
Prencisce, all of which matters, including rates, rules, regulations
and p?acticea. coxploinants dezire to have corrected to the basiz of
rates, rules, regulations and practices slleged to have veen in effect
prior to July 27, 1917. Reparation is seked for on shipments moved
on or after July 27. 1917.

For anewer to these allegations and demande defendants,
Carl Lrxderson and Otto Dall, dexny that they are common carriors




subject to the provisions of the Public Utilities Aet; that the

rates £iled by them aTe higher then the rates in effect on Jwly

27, 1917, or that they are unjust or wrreasonsble; that their
dermurrege rule as f£ilad 4iffers fLrom the practice previously in
effact, or that complainants have been sublected to unjust or
uwnresconable charges in violation of Section 13 of the Public
Utilities Aot.

411 other defendants admit that they are commen carriers
and that they heve £iled their rates with the Rsilroad Commission, &8
required by law, but deny &ll other allegations mede by complainents.

Tke case was set £oxr public hearinglat Sen Froncisco
Qctober 16, 1917, on which date and at subsequent adjqurno& hoaxings
evidence was presented. The matters iuvolved group themselves
into the following classes.:.

Are all the defendsaxts nsmed in the compleaint common
cerriers coptemplated by the 2ublic Utilities Act, as amendeld?

wore the lofendents required 40 publiskh arnd file
gehednles ehowing rates, rules and regulations In effect prior
to July 27, 1917, +tlke dey the axmendments to the Public Ttilities
Act beceme operative?

Are the rates, rules and regulatioxs &8 published and
£iled Just znd reasonsble for the sexvice performbd?

is cited in the opening parsgrapks of this opinion, the
Dublic Utilities Act, as originglly approved and mede effective
Keroh 23, 1912, covered in the classificetion of common carriers,
only such vessels a3 were regularly engaged in the traneportation
oZ persons or propexrty for compensation uponythe'waxers of tkis
Stete or upor the high sees. over regulsr routes beitween pointa

within this Stete™. ' Obviously, so-called tramp vessels when




opersted without regerd to route or time schedule, picking up. cargo
wherever available, could not be classed ag common caxrriexrs under
the Act as then in effect. Under the amendment to the Pudlic
Utilitles Act, approved Moy 29, 1917, swbdivision (I) of Section 2
wes extended and broesdened %0 include &as g common carrier "any
vessel engaged in the transportation of persons or property for
compensatlon -between points upor the inlend waters of this state™;
. dnland waters Yeing defined in the following language:
"The term 'inland waters' as used in this
subsection includes eall navigable watars
within the State of California other than
the high seas".
By “he ssme amendment Section 2 (y) of the Public
Ttilitvies act was changed t0 reed as follows:
"The teorm 'vessel', wher used in this =zot,
includes every specles of water craft,by
whataoever power operated, which is owned.
controlled, opersted or managed f£oxr public
uge in the transportation of persons or
property, except row dboats, sailing boets
and barges wnder tweaty tons dead weight
carrying capacity, and vessels propelled
oy steam, gas, fluid naphtha, electricity.
or other motive power, under the bHurden of
five tons net register”.
It will De seen that the cmended sections are confined
T0 vessels operating oxr the bays, rivers, sloughs, channels sxd
othexr inlend bodies of water, and apply - 4in no way to vessels
operated exclusively on the high sSesas. A3 10 the latter class
of vessels, the Commission's jurisdiction is 8till confined o
those operated over regular routes vetween points within Califormia.
These amendments Yeocame effective July 27, 1917 wnder

the referendum provisior of Section 1, Article IV,of the Con-
stitution of the State of Californis (adopted Octover 10,1911),

such date belng 90 days after the adjournment of the Legislature




engcting same.

A11 common carriexrs subject to the provisions of the
Pablic Utilities.Act are re@uired to pudlish and f£ile with the
Railroad Commission rate achedules as therein provided, and %o
enforce the came without disoriminstion. Section 14 (8) relating
10 the matter of £iling rates, reads, in part, as follows:

\

TEZvery common carrier shall £ile with the

Commission and shall print arxd keep open
to the public inspection schedules show-
ing rates, fares, charges and classifi-~
cationsg for the tramsportation between
termini within this State of persouns and

property fxrom eack point upon its route
to all other points thereon”.

Section 17 (&) of the Act prohidits & common carrier
from engaging in tre transportation of persong or propexrty uwatil
its rate schedules shell have been published and £iled, and sub-
division (¢) of the same seotion makes it unlawful for such common
carrier to deviate,in &any menner, from ite schedules s¢ f£iled and
published. Under the foregolng provieions of the Tublic Ttilities
Aet the rates which forxm the subject of this compleint were pub-
lished and filed.

Although defendants, Anderson snd Dall, olaimed in
their formal answer to the complaint thet they are not common
cerriera within the meaning of the Public Utilities Act, mo
testinmony was presented in suppyort of this position. Theixr
vesgels fall within the tozmage linmite contemplated by the amend-
ment end, without protest, these defendents published snd filed
rate sSchedules ip complliance with the Commission's Genexral Oxler
No. 49. I sm of the opinion that all defendants named lherein are

common. carriers, subject t0 the provisions of the 2ublic Ttilities
sot.

In support of the allegation that defendenta had in
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effect prior to July 27, 1917, a system of rates lower than rates
shown in tariffs, complainants presented Bxhibit No.l0, consist-
ing of a number of paild bdills rendered by Thompson, Collis & Co.
and their successor, agaimst Scott, Magner & Millor, one 0f thé
complainants, covering service during & large part of the years
1915 and 1916. It appears from Exkibit No. 10 thet the rates
collected for the transportetion of hey and straw were, in fact,
lower in many instances than the rates shown in defendant's
schedules, effective Auguet 17, 1917. It was adnmitted by wit-
nesses Lor defendants that the rates carried in tariffs filed
with the Commission are higher for some of the routes thexn have
veen charged on occasions durizg previous years; it is.iikdwiso
in evidence that lower rates have been collected on some occasions.
It iz contended that firom the year 1906 to July 27, 1917, s great
variety of rotes were charged for the transportation of hay and
straw from points reached by thelr vessels €0 San Francisco and

taat such rates could not properly be called standard, nor 4id

they preveil over any considerable length of time or remsin con-
stant as to any particulaxr shipper or route. his contention.
contained in defendants' onswer to the complaint and supported
by the testimony of thelr principal witness, shows, as I believe,
conclusively, thet & stable schedule of rates of wniform applic-
ation had not at any time veer in effect by defendants prior to
the date their present echedules were filed with the Railroad
Commizeion. Qhe ﬁell known methods employed in unregulated
public service by walch rates ere driven to a bed rock Ligure
vased in no wey wupon the wvalue or cost of the service, seems to
have beer 20 exception in the present case. The fact of fLairly
constant retes shown 10 have veexn applied in the case of Scétt,

Megmer & illller for 1915 amd 1916, a8 indicated by complainsnts'




3xhibvit No. 10 conld at most show the condition with-reference

to but & small number of vecsels engaged Iin bay and_river
freighting, since oxnly elever vesseis were represented by

trese tramsactions. The 2ublic Utilities Act, as amended by
Chapter 707 of the Laws of 1917, brings these carriers poéitivoly
wader the Jurisdiction of the Commizsion, but does not require
ther to f£ile any particalaxr schedule of rates.

I am foxrced to the concluslon that there existed priorx
to July 27, 1917, no standard or constant rates for the transport-
ation of hay and straw Detween the points and on the c¢class of
vesgels involved in this vroceeding, and that such rates as were
£4iled by defendente in compliance with the Commission’s Genersl
Oxdexr Yo. 49 are lawful, therefore there remeins £oxr consideration
only the reasorsableness of the rates, rules and regulestions con-
tained in the teriffs effective August 17, 1917.

In Zxhibits Nos. 1, 2 and 3, complainants seek to
show hy tables of comperative distances that rates charge& by
dofendant bbaxAlinee for the transportation of hay are excessive
when compared with railrosd retes for like milesge. I ocsnnot
agioe with the contention that all-rall rates fixed upon a
gtrictly mileage basis are comparable %o the rates of water
carriexrs operasted 28 in the present instence, limited on some
of the rund to one trip a week, and that undqr‘the most favorable
weather conditions. In the case of sailiﬁg vessels an even more
nnfavorable showing is disclosed Dy the record, bhelimg two trips
2 month-in winter from Sonoma Creek to Sen Froancisco. leny of
the chammels smd sloughe where defendents' boats are called upon
to go are 4ifficult of access, overhung dy brusk, full of snags,
narraes and shellows. I 4o not think a,miloaée basis :air‘fbr




this kind of water tra.napo;"bation. - Cextalnly, the difficulties
02 the route traversed should be reflected in the rate.
Complainsnts presented testimony to show that the
power schooner "Regenisa S" and salling schooner "litn. View",
oﬁmed and operated dy Producers Hay Company, one 0f the complain-
ants, had each made profits during the years 1913 to 1917 inclus~
ive in service similar to that given by defendents, bvased upon
rates which complainants contend were in effect priox to July 27,
1917. The financisl results secured by these two boata, which
are not common carriers and are devoted entirely +o the private
use of & very large hay selling compeny, camaot properly be mede |
a fair besis of comparisorn with competing vessels d.ependén‘t upon

tonnage recelved at infrequent intervals and in vearying quantities.
Oz the Other hand, according to the testinony o defend-

enta' witnesses, & different situation exiéta with reference %o the
groeat majority of the common carrier vessels engsaged in this class
,~o£ sexrvice. It was shown that eleven vessels out of a total of
twelve operated by defendant Erikson have, in the couxse of fLive
years, from April 1, 1912 to ipril 1, 1917, received, above opexr-
aving expenses, & total of $1,850.11, or $370.02 per anmnum, which
is equal to &bout 3/4 of 1% om $50,000.00, the estimated present

value 0f the eleven vessels in question. A recapitualtion of the

operating resulte of the vessele under the control of Erikson for
& period of five years follows: |




Name of Vegsel

Zstimated
Present Value

Surprise
Metilds
E.Zppingor
Poxrt Costs
Crockett
Amnie =.
Vexrgaret C.
Nettie
liontezums
St.Thonas
Albertine
Z. Texpleton

 $18,000.00

30,000.00
9,000.00
4%,000.00
8,000.00
3,000.00
2,500.00
2,000.00
7 ,OOO-OO\
2,000.00
1,500.00
1,000.00

Profit

$11,280.11
2,119.27
1,091.95
2,837.23

859.03%
5,054.17
447.35

1.625.94
1,064.46
2,598.42

2.581.93

$68,000.00 $2T, 6585,
18,000.00 11,280.11

T80.000.00  TL0.405.00
$50.,000.00 1.850.11

45 5E5.55

Less "Surpriae"

Zleven vessels 370.02 per amnum

iversge value of vessels $4,545.00 ,
Average axpxmal receipts above expenditures per vessel - $33.64

The gesoline schoomer "Surprise” has been eliminated
Zrom consideration iz the above taburlations, fTor the reason that

the showing made by this boat for the pust five years is due to
outside runs in the grain trale between San Frencisco and Pigeon

2oint, snd thset it tr&nsportéd no hey or astrew on the inlend
waters of the State.

“he unfavorable showing brought out by the foregoing

figures iz not, as the testimony {udicstes, confine@ to the perl
covered by nnpaﬁal increases in operating expenses, butiia:greamly,
augmented theredy. Furthermore, these Ligures 4o not take inxo
account any allowence.for insurance, employers' lisbility oxr

depreciation of equipment.

The cost of supplies snd equipment for use of the
vesgels uwnder consideration has increased during the past few
years from 90% to 150%; it waz gleo in evidence that the wages
of captains, engineers and crews have been advanced from 33-1/3%
to 75%.

In cages where supply contracts for distillates eoxist
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defendants have already been served with notice that substantisl
increases in price will take effect_updn expiration of present
agreements. Taxes, liability insurence, repairs end every other nece~
essary outley contridute to the increased cost of opersting the
ve3sels répreeenfed in this vyroceeding.

4 number of witnesses called dy defendants, each owning
or operating one or ﬁore vessels of the same class as are under the
control of Zxikson, testified to the same genersl factas as to in-
creased cost of opersting thelir vessels, each, with perkaps a
aingle exception, cleaiming to have failed, under rigld econony
and hard work, t¢0 realize even & moderate income on its inveatment.

Considersble imnortance was attached by compleinanta 1o
the fact that defendants' vessels erriving in San Francisco with
cargoes of hey had, in the peat, at the instance ¢f chippers, |
Zrequently diverted paxrts 0f a consignment t¢ other woints on the

Sax Prencisco bay without extre charge for the serxvice. These

sdditional hanls would in some instances be exteunded %o points
twonty milés. or oven Zarthner, beyond originel deatination. In
extreme cases complainents thought reasonable compensation should
be allowed Lor this service, dut maintained that diversions to
moderate'&isfanﬁes beyond destinatlion, without additional cost t¢
shipper, should be the goneral rule. Witnosses £or defendants
stated thet free hauls have frequently been made ©o various land-
ings beyond Sen Frencisco and that in such instances delays of
three oxr four days, or longer, were not wrncoxmon, during which
time the owners of cargoes wounld use the vessels a8 warehouses, in
most instances vaylng znelther demurrage nor asdditional rates for
diverting axnd distriduting the hay. This custon causeld unnecess-
ary herdship to carrlers and appears to have resulted in a demoral-

ization of the service and, in some instances, 10 an entire dis
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continuvance.

Tze subject of demurrage appreared to be of conciderable concern
t0 both parties and is covered dy the f£following rule carried in de-
fendents' teriffs: TDemurrage will begin after 48 hours". Complein-
ants asked that demurrage rules be esteblished similar to those govern-
ing rail lines, to which defendents objected, cleiming that con&itions
ere 8o enﬁirely different in conzection with freight csrs such rules
would not prove at all satisfactoxy either t0 ghipvers or receivers of
cargoes. Eowever, since this is o bracd, gomerxal question sffecting
2ot only the parties to this proceeding, but all parties in the State
of California interested in water traumsportation, it cannot be decided

upon the meeger facts presented Iin this parviculer c&se. L proceeding

has been imstituted Lor the purpose of sdopting demurrage ratee snd
rules for vessels witnain the jurisdiction of the Commission, at which
all intereated parties will be given an opportunity to be heard, to
the ond that a complete showing may ve made upon which such demurrage
rates end rules will be based.

The testimony plainly showed that there had been no
wiform or regular retes charged by the carriers in ¢uestion previous
t0 the effective date of the Let giving the Commission jurlisdiction
of such cerriors. Tho meking of rates had been & bargain and eale
netter between the shippers and the carxrlers and It was manifestly
impossidle for the carxriers to file such rates. They, therefore,
filed o sckhedule of regulaer wniform rates which the Coxmissloxn
investigated at the hearing, and heredby declares 10 be Just and
resgonable rates for the service performed.

I recommend that the complaint ve dismizsed and subunit herewith




the following form of order,

2roducers HZaoy Company, et al., having complained to thie
Commission alleging that rates charged for the transportation of
foy and straw by Carl inderson and twenty-three (23) other owners
sad operstors of vessels plying the inlari waters of "this State are
excessive and umreagsoncble and not in conformity with rates whick
wore in effeoct by these carriers on July 27,1917. snd o hearing zaving
boen held end the Commission being Pully sdvised in the premises,

iIT IS ZEREBY OXDERED by the Railroad Commisgsion of the
State of Californie that the complaint herein ‘oé exd the same is
hereby dismissed. |

The foregoing opinion and order are hereby goproved and

oxdered filed as the opinion and order of the Railrosd Commission .
of the State of Californis.

Deted at Sen Frameisco.California,this /47{' day of M/u 1917.




