BEPORE TEE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA.
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In the Matter of the Application of
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r. V. Gonmph, ent, for authority to
gmend Paclfic Freight Tariff Buresu's
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Local and Joint Freight Tariff No.42-3,
C.R.C.N0.105 anld Joint Freight Tariff

)
No. 120-B, C.R.C.N0.160; also Los eles 2
and Salt Lake Railrosd Company’'s Tarife
No. 133-¢, C.R.C.N0.66: Pacific Blectric g
Railway Company's Taeriff No. 120-C,C.R.C. ) 4&pplication No.3332.
N0.187, and Southern Pacific Company's )
Darife X0.584-4, C.R.C.N0.1670, by clearly )
setting forth that the rates referred to ;
will spply only on shipments L£rom the ports
naned or to the ports named whexn delivered g
by or to.ocesn carriers and inmeident to |
)
)

transportation on the high sezs to points
beyond such ports.

E. W. Caxp and A. S. Halsted, for Applicant.

Bishop & Babler, by E. M. Wade. for Celifornis~
Portland Cement Company, 2rotestant.

Loveland, Conmisaioner:
OQRINIOX

This is an application filed by P. W. Gomph, Agent,
ox. behalf of carriers parties to Pacific Preight Tariff Burean's
Locel emd Joint Freight Tariff No. 42-B, C.R.C.N0.1l05, and
Jolnt Freight Tariff Ho.l20-B, C.R.C.N0.160; also in comnection
with Log Angeles & Salt Lake Reilroasd Tariff No. 133-C, C.R.(.%0.66,
Pacific Blectric Rallway Company's Tariff No. 120, ¢.R.C.Fo0.187 gnd
Southern Pacific Company's Tariff No0.584-4, C.R.C.No0.1670, for

-1- i85




pexmission to change the wording of certain iteme in thess tariffs
covering trans-shipment of freight received from or delivered to

water carxriers.

The primary purpose of the application will be
illustrated by quoting from the first named tariff - Pacific Freight
Tariff Bureau's Tariff No.42-3, C.R.C.N0.105. Item 0.5 thereof
now resds:

"Rates named herein epply only or freight
received from or delivered to water cax-
riexrs at the ports named in each indiv-
idual 1item".

It i3 proposed to amend the item to read as followa:

"Rates named herein from the porte named
azply only on f£reight transported on the
high seas from points dbeyond the port
and delivered by the Qcean Carrier to the
Rall Cerriers at the ports nsmed, subject
t0 such further restrictions as may de
prgvidea in commection with individunal
rates.

"Rates named herein to the ports named
apply only on freight delivered to the
Qcean Carrier for transportation on the
Ligh seas to points beyond the port,
subject to such further restrictions as
may be provided in commection with in~
dividual rates”.

The reasons for desiring to smend tariffs as set forth

in the application axe, briefly, that certain rates were published

on cement to place the cement factorieaz in Southern Californias on
8 parity with the factories in Northern Califoxnia at tidewater
points:  Otherwise stated, the rate from the Northern Californis
vroducing peinta - Davenport, Cement, Cowell and Napa Junction to
San Francisco and bay pointe is 75 cents per ton, which would give
the Xoxthern California mills 2 decided sdvantage at tideﬁaxor it
& similer trans-shipment rate were not msde for Southern California

producing points - Crestmore, Colton and Riverside to the ports in
that part of the State.

It is alibged that the rate of 75 cents per ton on

-2-




cement to San Diego and othexr southexn ports was intended for use

only in conmection with shipments destined 0 points resched by
ocean-going veasels, either in coast-wise or foreign trads.
Applicant maintainsg that the rate has never been wsed in connection
with consigmments for locel comsumption and the proposed changes

' bring about mo increases, being msde simply to olarify the tariffs
axd remove & present ambiguity.

It is foxrther alleged that axn attempt was recently made
to apply the 75 cent rate to cement moving to Sen Diego, for con~
sumption in the construction of a dam at Otay, located s few miles
from Chula Vista on the Sen Diego Bay, the intention of the shippers
being to load the cement on barges at San Diego, move it to & point
near Chuls Vista and baul from thet point by motor truck to final
deatination.

Applicant insiste that under s reasonadle 1ntorpre€axion
of the langusge used in these tariffs the proportionsl rates eould
not be made to apply on tonnage destined to the ports or to logal
Points within the ports by the mere subterfuge of placing the freight
on some kind of a water oraft and moving it short distances within
the confines 02 the particular harbox.

The graxnting of the application was protested by the
Californis Portland Cement Company, who declared it hsd entered
into a contract to furnish cement f£or the comsiruction of =
rezervolxr at Otey and hed figured uwpon the 75 cent rate, e:pecfing
to move the tonmnage by water carrier from the wharf at San Diego
to & convenient landing point on the San Diego Bay opposite the
dam site.

The point made by protestant that it had entered into
& contract and figured oz the trans-shipment rate and that,
therefore, 1o changes should be allowed iz these tariffe until

B




the contract had been fulfilled, csnnot be admitted as controlling. -
If carriers proposed reductions in rates this protestant certainly
- would not contend thet the rates must not be changed because ite

profites urder the contract wou&d be inereasod. The reasonablemess
ordinarily .

b3
of & rate, rule or regulation mu:?j be determined independently of

contracts mede by shippers.

The evi&enee' shows that no cement has ever moved to
Sen Diego at the 75 cent per ton rate and was there delivered to
water carriers for local consumpiion at that port; it is there-~
fore not necessary to decide what the legai charge world have
beexn hsad sﬁch shipmentsd moved, nor what the lawful rates are
vnder the tariffs as now constructed. ‘

The items in the tariffs to be amended clearly indicate
that same were published to cover proportionsl rates in connection
with a common oarrier by water and, from their very nature and
history, are nothing dut factors in a through rete. They ai'o
paxrt of a rate atrusture created by ocompetitive conditions from
producing points to a common merket, have no particular bearing
upén local rates within the texrritory axnd, because of the &iffer-
ence in conditions, camnot be said to be either preferential or
disoriminatory against the same commodities moving to the local
maxkets.

The issues in Case No. 362, Golden Gate Brick Company
va. Vestern Pacific Railway Company, decided by Cormissioner Eshlemsn
April 12, 1913 (Vol.2, Opinione apd Oxders of the Railrosd Commission
of California,pege 607) were similar to those in the case at ber.
being besed on & tariff interpretation, where he held:




"I am not in sympathy with the practice of
caxriers in putting tortured construction
vpor 8 tariff provision 8o that the same
ey yield them more revenune, and I certain-
ly am no more in sympathy with the same
practice when indulged in by shippers with
a view %0 securing less rates. lariffs
should be clear &nd umambiguous, and when
there is an ambiguity by reason of which a
shipper has suffered, the carrier being
responsible for the axbiguity should cer-
tainly be required to sustain the loss,but
where, &8 bhere, the shipper shows no loss
whatesoever and the construction sought is
contrary to the plain intent of the tariff,
I think such shipper should have no standing
before this Commission”.

In the light of this record, which has been carefully
consldered, I see no reason for deviating from fhe findings anpd
conclusions sunounced in the Golden Gate Brick Compsny case, N0.362,
supra, snd I £ind that the changes proposed in the tar@fﬂs covered
by this application are reasonable and that the application should

be granted in order that the positive intent of the rates may be
set forth in unmistakable terma. '

I submit the following order:
£

Applicetion bheving been made by F. W. Gompb, Agent, on
behalt of carriers parties to 2acific Treight Texiff Buresw Tariffs
C,R.C. Fos. 105 and 160, and 8ls0 in connection with Los Aungeles &
Selt Lake Reilrosd Tariff No. 133-C, C.R.C.No.66, Peoific Electric
Rallway Tariff No. 120, C.R.C.No. 187 and Souﬁhern Pacific Company's
Dexiff No. 584-4, C.R.C. No. 1670 to make certein chsnges in 8aid




" public
tariffs, and a-xxgxixx hearing having been held,

I2 IS EEREBY ORDERED that the spplication of the
carriers to make the changes in the tariffs, &3 outlined in
the gpplication f£iled with this Commiession, be and the same
is hereby authorized.

The foxegolng opinion and order are hereby approved
and ordered f£iled as the opiznion and order of the Redlroad
Commission ¢f the State of Californis.

Dated at Sen Francisco,California,this 3LSt dey ogDocembox, 1917.

Commssionors. .




