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BY TEE COMMISSION.
OPINIONX

Compleinant herein iz the owncr of 120 acrez of

land situated in Hevad& County, Califormia. ﬂ.‘heae lands
are located at a distance of approximately one amd onee
balf %0 two miles from the diteh of defendsnt corporation
hereir which is used to supply water for irrigation in the
territory of which pleintiff's lend iz & part. Defendant
Excelsior Water & Mining Compeny is a public utility own-

ing and controlling a system of water works consisting of
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lekes, reservoirs, flumes, carsals end ditches, Lrom which
1t supplies certain portions of the Comnties of Nevada
and Inba iz this State.

Eereinaftor the tern "dofendamt™ will refer
to 3xcelsior Water and Miming Compexy unless otkerwise
gpecified.

" Complainant has made application to derendant
for service snd prays for an order of thig Commission
direoting defendsnt to comply with said request and
that this Commission £ix just and reasonable rates to be
peid for thet service. |
| Thomas Mulcehey khas been joined as defendent
erein £or reasons which will hereoinafter appesr. Do=-
fendsnt in its answer alleges that for a period of twenty~
nine years last past, it has lessed s portion’ of its
ditch system which supplies verritory hereinm involved,
which ditch is known as the Newtown Diteh, togethor with

all water therein flowing,to Nulcshey and his predecessors ,

recoliving therefor s certain azmnusl remtal. De:endan;t
forther alleges that it has no control over the water
flowing in the sald Newtown Ditch =nd that an extension
will be necessary to supply the territory herein imvolved.

Defendant herein, as has been hereinsbove stated,

ie the omner of s system of irrigating .4itches in Yuba and
Nevade Comnties. The portion of that system which 4s

involved in this proceeding is known as the Newtown Ditch,
which ditek extends from a cortain mine known as Champion
Mine in ‘a. meandering westerly direction to = point in the

Southeast quarter of Section 7, mownsqaip 16 Nortk, Range

8 Zast, or a distance of spproximately six miles. At the

~
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Chanmpion liine defendant delivers ifnto this &iteh a
ninimom of approximately 40 mizner's inches to sexrve the
lznds contiguous and 4in the same geherel torritory as the
lands o2 complainsnt herein. Iz addition to the so~
called Newtown Ditch there are systems of fpr:!.the ditches
extending northerly from points on the Newtown Dite: e
distance of from one to two miles and s half. The two
main ditches mow used for supplying that territory are
the so-called Willirms and Marshell Ditch and the
Williams New Ditch. The lande of complainant are located
iz the Northeast qua.:ter of Section 6, Townsghiy 16 North
Renge 8 East, and the Southwest guarter of Section 31,
Township 17 North, Range 8 Bast, o distance of ap-
proximately two miles from the Junction of those private
ditches with the Newtown Ditch.

At present t0 supply this territory deferdant
herein has entered inte & certain agreement or lease with
defendant Mulcahey wrereby the defendexnt leases to
Mulcskey the Newtown Ditch together with the right to
use a.l;!. water pessing tbe Champion Mine Temk in said diteh,

excepting and reserving to the lessor the right to use

the diteh from its head %o thé Chempion Mine Texk and to

supply the demaxnd of the Champioh Mine Company.

The rental of this water and dit¢h iz the
sum 0f $200.00 per yesr and 42 dasys labor amnuelly, setd
laboxr to be expended for fhe maintenance of the ditech.
Mulcahe#; in vurn, delivers water to various consumers
along the ditck and to other conswumers st the Jumctionpoints
of the Newtown Diteh and the private ditches hereinambove




referrod- to. The codnsumers served by Mulcahey ere

ten in nunber and the lenés irrigatel aggregate ap-
proxizetely 70 acres. The ares wnder cltivation by the
complainaﬁt herein and for which irrigation is sought

is spproxizately three acres. The rates waich the con-
suzers have been paying Mulecakey yield inm the aggregate
$210.00 ennually, ten dollars being retained by Mulcshey
for overseeing the ditch. Through a community arrange~
ment, the 42 déye labor required to be performéd is pro=~
rated smong the consumers in accordsnce with the water
used.  According to the arrengement botween Mulcahey and
the defendant company and from the Facts hereinsbove set
forth, 1t will be seem that Mulcshey in so far as his
relation to the community or territory serv?d'by de~-
fendant is concerned is merely an agent for that community.
A3 to his relaxiona’with the defendant company a difforent
situation eziata.'

Under the terms of the lease hereinabove
referred to between himself and the defendant, the de-
fordart company, a public utility, has underteken to :

Section §lof
lease o portion of its property. TUnder the terms of [the
Puolic Utilities Act the comsent of th;%fp%ﬁgii%épgr%%erty.
necessary in order to perfect s valid lease/ The testinony
iz this proceéding shows thst no such permission has ever
been sought by the utility. Therefore, the lesse unfier-
taken 10 have been entered into between the defendapt-and‘
Muleahey is void. This being so, the defendant Excelsior
Weter and Mining Company, is respomeible for the operation
of that property. The activities of Mulcahey have, there-

fore, been nothing more than that of an agent of 4defendant,
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as wolllés agent for the comsumers. It must be keld,
therefore that the allegations of defenfant's answor

“hat the Newtown Diteh and tho waters flowing therein

are not under its control are ix legal eZfect comtroverted.
The evllence clearly shows that since the Public Utilities
Act became effective the leésees of the Fewtown Difch
which as hereinasbove set forth, were only‘the agencies of
the defendant having supplied water to the lands now

owned by the compléiﬁant herein.

Complainsnt stated that he dld not expect
delivery t0 his lands by the defexndant herein, dut only
desired the right to take from the Newtown Ditch water
‘sufficient'to irrigate that portion of his premises
heretofore irrigated by such waters. Owing to the dls-
tence ¢f complainant’s property an&'the mountainous
character of the land lying between his property and pho
Newtown Ditch, the Commission couvld not order em ex=-
tencsion of the defendsnt’s facilities to the property of
complainant at the expense of the utility. However,
since defendsnt is servirg. tre gemersal te;ritory in
whick complainant's lands are sitvwated and since 1
kes heretofore served these lands now owrned. by com-
plainesnt, we believe that upon the demand of complainent
for delivery at a point to be designated by him slong
the Newtown Ditch 0f sufficlent water to irrigate the
lands belonging to him, as hereinabove set forth, that
defendant should be required to render service 10 him and
At the retes on file with the Rallrosd Commission for
gimilar service by defendernt herein to its other consumers.

While the question of rates is somewhat out~

side the iszsue raised by the pleadings in this cese tho‘
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‘facts at the hearing indicate that wunder the existing
arrengement a discrimination favoring the users of the
Newtown Ditch had been brought abowt. The rate that
defendent corporation is now charging is ten cents per
miner's inch Lor every 24 hours. Mrom the testinony
beZore the Commission it appears that at least 40 inches
a3 au average have been delivered into this ditch for
& period ammually of 120 days or 4800 inch days yer
‘8eason, which at the established rete would produce &
revenne of $480.00.

The payment mede by the agent or lesgee,
Xuleahey, is $2Q0.00 Per snnum and giving & value of
approximately $3.00 per day to the 42 day's work supprlied,
- would result ir making a total cost to the water users
of $320.00 for water which under the schednle £1led,
should prodmce an imcome of $480.00. We believe, that
tkere 1s sufficient latitude between these two Ligures
to provide for adequate maintenance of the ditch and such
other sums as may be occagiioned by increased operation

oxpenses.

Qomp;aint having beenfmade by L. STEIN

against Excelsior Water and'M1ning Company, a corporation,
sxnd Thomae Muleahey, & public hoaring having been held and
the Commigsion being fully apprised in the premises,

IT7 IS ESREBY ORDERED that defendent Excelsior
Water snd Mining Company be, and 1t is heredy ordered to

sexve water to L. Stein for irrigation on the fmllowing




described property, to-wit:-

"All those lots, pleces, or parcels of

land sitnate, lying and being in the Coumnty

of Nevada, State of Colifornie, and bounded

and particulerly described as follows, to-wit:
"fhe Bast % of the North Rast % of

Section 6, Towaship 16, N¥. R. 8 East, X.D.B.% M.

and the South West T of the South Sast & of

Seﬁtﬂ.cn 31, Township 17, N. R. 8 East, M. D. B.
& M.

at the rates and under the rules of seid Excelsior Weter
and Minirzg Company on f£ile with the Railroad Commission

of the State of Califormia.. Said water to de nsei on

gsald prenises hereinabove descrﬁ.‘oed‘ end measured snd
delivered by defendant ¥xcelasior Wa.ﬁer and Mining Com-
pany to sgid L. Stein at the point on the so=-called Newtown
Diteh to be designated by the sald Stein.

IT IS EEREBY FURTHER (RDERED that the complaint

in 20 far as it is drected %o Thomaé Muice.hey be, and the
same is herebdy dismissed.

‘ Dated at San Prancisco, Californis, thie _%_
day of Februmeary, 1918. |

Coxmissioners.




