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.= BEFORET TEE RATIROAD COMMISSION OF TEE STATE OF CATIFORNTA

In the Me.tter of the Application '
of WIILIAM F. FOWIER, Recoiver of the
rroperty of Se.cramonto Valley Wost
Side Canel Company,for an order
anthorfzing an increase in rates for
water for irrigation.

BY TEE COMMISSION:

OPINION ON PETETION FOR REEEBARING.

Oz Japuary 25, 1918 the Railroad Commiszion .
made 1ts order herein (Decision No. 5071) establishing rutes,
rules and regulations applicable to the Soxvice of water by
petitiorer herein for the frrigation of lands in Glexn and
Colusa Counties and directing petitiomer %o make such improve
nexts and to incur such exzperditures as msr be necessary 80 that
the irrigation cystem of Secramento Valley Test Side Cargl
Company will develop during the irrigetion season of 1918‘
su:f.’fici.ent water to irrigate &t leacst 26,000 acres of rice land
and 15,000 acres of land planted to generasl crops. L potition
To increase the rates heretofore inm efZset was denfed. ‘

Willian F. Fowler, receiver of the property of
Secramento Valley West Sfide Cexal Company, now petitions for
& rekearing, or at least for a modification of the order herein-
bofore made, or the following grouwnds:

1. fﬂba.'t the order, in so far es 1t directs

petitioner to meke such improvemonts and incur such expenditures

&8s may be necessary 80 that the 'irrie;ation system of Secramento
Valley Y'1.'«9.% “’ide Cenal Company will have developed during 'the

s.rriga.ting 3eaton 0f 1918 sufficient wa.ter to irrigate at least
25, ooo acres of rice lend and 15, 000 acres of land planted to |

0N UOIS97(]

(¢ (N

— -

e




goneral crops, cbmpels the potitioner ™to engage in & new
and additional enterprise requiring the expenditure of money"
and "to dedicate its property to & new uwse” and hence amowats
to & "taking™ of the property "without compensation™ in
violaticr::fhe Constitution of California and the Constitution
of the Tnited States and particularly the Fourteent: Amendment
of the Federal Comstitution.

2. That the order should he modified with reference

to the ascertaimment of the ares of lamd for the Irrigation of
which payment is to be made.

3. That ".:hev petitiorn foxr an inerease o rates should

have been granted. ,
4. That tho order shonld be modified S0 &2 to meke
it clear that the receiver mey exercise his discrotion in ‘

accepting or refusing promissory notes in liew of cashk in

rayment for rice rates. (
We. shall consider these points in oxder.
l. Ihe 10,000 additional acres of rice land.

The order horeim, i part, directs petitioner
to make such improvements amd to inecur such expendi:turea aa‘
W.1l ensble this system to irrigate 10,000 acres of rice lsnd
in sddition to the lamds of all crops Lrrigatod inm 1917.

The petition‘alleges, in tkhis respect, that the
omsers of at least 10,000 acres of additionsl lamd will require
weter during the year 1918 ZLor the purpose of growing rice:
that ;pe'titioner'is supplying water to the full present ca.'pacity‘
of 1ts system; end that to suprly sdditionsl requirements 1t
will de necessary to install a:é.&itional pumping plants aﬁd. to
ngke enlargements in cortain portiors of the main canai at &
cost of at lesst $100,000 to surply 10,000 additional acres of
rice land. Thile the petition alleges that petitioner domdbts
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his ability to secure onough punping machinery to supply more
thar 4,000 additional acres of rice land, evidence rresented

by witnesses for the petititner at the hearing shows that

the additional machinery to meet the reguirements of the furll

10,000 additioﬁa.l acres of rice land can very pro'ba.'bly' be

Secured., .

The patition further alleges that it i3 "the
purpose of petitioner™ Lf his ratec are incrossed su.fﬁ’ciently
to enadble him to do So, to devove all moneys received by him
over opersting and legal expenses Tto the installation of &
puzping plant and enlarging of the main canal, s¢ 82 to onabdle
m to supply &3 muck sdditional land as possible during the
season of 1918 and also to prepare for & still further incresase.
during tze seasom of 1919™,  "In other words”, says the ‘
petitioner, "your petitiomer does not intend to devote any
edditional revenue that nay c¢ome to him, as such receiirer, by
roason 0f the increase of rates, to the paqunté of dividends,
but intends to, an‘b‘;féc‘c to the approval ¢of the Court, apply the
seme to extending the pumping plant and ditch System 8o as to
bring into cultivation a larger quantity of land." |

At the hearing, petitioner ﬁ_led an exhibit
showing that the total cost of meking the necessary improvements
SO that petitiomer will be sble to irrigate 10,000 addftiopal
acres of rice land will be $117,000, of which amownt §12,300
was peid in 1917.  The Railroad Commission sccepted this
estimote and =4déd theroto an 1tem of $8,700 for additionsl
transformer inciallation at the pumping plant.

Mr. W. FP. Powlexr, the paxtitioner, testified that
ko alresady ;aas suthority as reéeiver to sell $40,000 additional
receiver®s certificates and that the bomdbholders’ committee has
agreed to purchase the same, thke proceeds 1o be applied on the
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improvements as proposed and mow actually being installed.

Ee al3o testified that the bondholders heve agreed to permit
the $25,000 of receiver’s certificates heretofore ILssuod to
remain ouwtstanding. The roceiver tostified that what he
primexily desired wae that the Railroad Commission should
suthorize finsncial assistance from rates, SO thet he could
pay for the remaining portion of the éontemplated ixprovements=.
The Railroad Cormission did so, by providing that the initisl
installment of rates, payable on February 15, 1918, shouwld

be ineroesed from 0% to 20%, thus assuring the receiver of
$42,400 from this source Some little time prioxr to the completion
oL the improvements.

It clearly zppears that the improvements as
vroposed will ensble petitioner to irrigate said 10,000 zdditionsl
Acres of rico land; that the estimates of cost, preosonted by
petitioner and accepted by the Railrozd Commizsion, will cover
the work:; that the receiver is assured of sufficient Lfunds
to pay Lor the work; and thot thoe work is actually boing donme.

Nevertheless petitioner now odjects to’the order
hoxoirn, which was made To remove any pogsible wncertainty as
4o whet would be dome and to establish ;'dofinite basis on which
t0 estimete petitioner's gross rovenue for 1918.

Petitioner doet not urge that he is not ‘s public
utility or that he is not subject to the jurisdiction of this
Commission. Moxr could such a contention reasorably have been
made in view Sf the decizion of the Supreme Court of California
4r Byicgton vs. Sacramento Velley Wost Sido Camal Compeny, 170
Cel. 124 holding that this weter system is 2 pudblic utility:
the decisioﬁ of the Kallroad Commission Iin Caszes Fo. 597 and'éﬂ5

(Vol. 7, Opiniona and Orders of the Railroad Commission of
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| Californie, P. 113) holding that this pe'ti‘tionér, the rocoiver,
iz 2 pudblic util:it&; Section 25 of Article XXX and S?ec‘aioﬁ 1
o Articlo XIV of tho Stavte Comstitution and Section 2 of the
Pablic Ttilities Act; and; a aumber of fLormal proceedings
bofore the Railroad Commission in vhich the petitioner herein
hag,. on his own inftiative, asked reliof on the theory solely
that he 15 & public wtility. In thiz vory proceocding,
potitioner a.sks‘permission to incresse kit rates snd theroby
clearly concedes als public utility charactor. ,
Conceding that ke 1s a pudblic utility apd subject
to the Xailroad Commission®s jurisdiction, petitioner nevertho-
loss wrges that the order herein provides for & "texing" . of
property“"m;thout compensation”, dy reason of the Lact that it
directs & public water utility to make improvements to irrigete
2xn increased seroage of land.

The facts show clearly that the lemd for which

water is now demanded 15 all part of the lands for the irrigation

02 which the main cansl operated by vetitionor herein was

planned and has been pexrtly constructod. ﬂhe facts eppar fully
in the testim;'bny in 3aid Cases 597 and 673, which testimony . -
was by stipulation made & part of the recorci in this proceoding,
snd in the docision of tho Reilroad Commizsion made on Juze 24,
1915, iz ssid cases. The main capsl was plamned to Lrrigste
all the lande in the old Central Xrrigation District. The
right to divert water from the Sacramento River for this pro-
ject was secm:'é& from the Fodersl Government and the noticee; of
appropriztion under which petitioner claims were posted, for the
rurpose of securing water to irrigate at least all the lands in
the Central Irrigation District. with tals same puxpose in view,
Central Canal and Irrigation Company, & public utility and ome of

petitioner*s pre&eéessors. extonded the main cansl to the
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Sacranento River and served water through it. South of

the Irrigated Famms Check, being & point about three miles
rortheast of Willows, t0 the southorly end of the main

canal, it has beon excava‘cgd. to grade and can carry all the
water originaslly contemplated. North of the Irrigzted

Farms Chock to the Sucramento Hiver, the main: canal throuvghout
. & portion of its exteont has not heretofore heon excavated '

to grade'; a.loixg another portion ite sides have not bHeen raised
in-'sccordance with the original plan: nor have the pumps
heretofore installed had o sufficiont capacity. What the
potitioner contaﬁplates doing and what the order directs him
to do is simply to make improvements irn the northerly portion
of the mein canal by increasing the pumping installation,
excavating & portion of the cansl and raising the banks on
another portion of the canal 80 as to enable the main canal

to folffl more nearly the purpose for which it was plamned
snd comstructed and to irrigate more mearly the screoage of la.nd.A
within the Central Irrigation District for the irrigotion of
woich thls entire pioj.ect was created. The 10,000 additional
acres of rice land whickh now desire water are all within't_he
Centé&l Irrigation District and are sdjoiming aznd in part
almost surrownded by londs which have been Lrrigated from this
waver System. '

Section 36 of the Public Utilities Act épeciﬁcally
confers on tho Reilroad Commission the power, when it finds
after hearing that a public ntility ought reasonably 0 make
extensions, repairs or improvemonts to Lits exilsting plant,
equipment or other physical property, to diroct the pu‘bl:?.c

uwtility to weke such ex‘aensioné. roepalirs or improvements. The

Section reads in part as follows:
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"Whenever the commission, after a hearing had
upon its own motion or uwpon complaint, shall £ind
that additions, extomsions, repairs or improvements
t0, or changes in, the existing plant, equipment,
apparatus, facilities or other physiesl property
ol any public utility or of any two oxr more
public wtilities cught reasonably to bve made, or that
a new structure or structures should be erected, o
promote the security or convenlonco.. of 1te employees ,
or the public, or in any other way to seccure adegquate
service or facilities, the commission shell make
and serve an order directing that such additions,
extonsions, repairs, improvements or changes bhe made
or such structure or structures be erectod in the
zanner and within the time specified In said order.
IL the comission orders the erection of a new
structure, it may also fix <tho site thereof.”

Thoe duty of & public wtility to make such improve-
ments snd extensions a8 are reasonsbly nocessary o, give
adequate service to the éommun:r.ty which 1% has dbeen construct-

ed to serve %3 S0 clearly established as %o make & citation of

auteorities surplusage. The principle 13 steted and & few

of the cases are referred to0 in Wyman, Fudlic Sorvice Coryora~

tions, Seetion 797.

The most recent decision of the Su;éremo Court
of the United States to this effect is People ex rel New York

and Quoens Gas Company ve McCall, docided on December 10,

1917, In this case, the Suprome Comrt upheld an oxder of the
Public Sexvice Commission of the #1irst District of New York
directing a gas compé,ny to extend. its gas mains and sexrvice
pipes in.such a manmer a8 t sServe with gas a commuwity which
was located about 1% miles beyord the then termimus of the
company®s gas maeins, dut within the borougk of Queexs. The
Supreme Court, speaking through Mr. Justice Clarke, said in -
ParT: |

"Cornvorations which dovote their proporty
to 2 public use nay not pick and choose, sorving
‘only the portions of the territory coverod by their
franchises whickh it is presently profitable for them
to serve, and restricting the developmentv oL the
remaining portions by leaving their inbabitants in
discomfort without the service which they alone can
rondors”
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ttention may be directed to the fact that in the present
proceeding, the Commission dld not direet petitioner to

male any extension whatever of the existing cansl., The

order simply directs the petitiomer in part to decpen and in-

part to raise the bapks of the existing camal where now "choked"

and to :anrea.s:xa the capacity of the puwps accordingly.
Petitioner relies In this regard on Atchison,

Topeks and Sants Fe Railway Comvany v. Railrosd Commission,

173 Cal. 577; Del Nex Vater Company v. Zshleman, 167 Cal. 666;

v

and Pacific Telephone and Lelegraph Company ve. Zghleman, 166

Cal. 640. None of those caces support potitionoer¥s contention.

In tho Atchison, Topeka and Senta Fe Railway Compa_nz case, the

Couxt, at page 585, oxpressly conced.e; the right of public
anthority to compel wa.ter; ges, olectrié and telephone companies
t0 make extensions. The Comrt distinguishes those u‘tilitieé

from g railroad conpazi;y whick. 18 being directed to Huild "a

now line of railrosd™ off from 1ts existing line of railroad.

The Del Mar case, so far from supporting petitiomer, is direct
authority in support of the order herein, for the reasom that

the additional lands which axe 40 reoceive water under the order
herein are all "within the district, or 'a.rea;, o the usé of

vislch tho water owaed or controlled by that compeny, is dedfcatod.™

The Pacific Telephone case was decided in favor of the Reilroad

Commission on every point except one, namely, that the Commission
has no power, without awarding "componsation™ Lor the "taking”

to direct one telephone company to render long distance sorviée
to another telephone company which iz & competitor of tho first
conpany in local exzchange sexrvice. The case has 1no begring on
the facts of the present procecding. | | |




We conclude thet in the present proceeding
the order merely directs potitioner to improve the property

S0 2t to rerder more edegquate Service to the commmity Lox

the sorvieces of which the system wae constructed and to %ho service

of which the property is obligated, that Vhere is here no "taking"
of property and no "compensatiomn” to be pald for any “taking*;
snd thet the order im this respect violates mo comstitutionsl
or statutory provision.
2. Aremx of lond for which Rates are to ve Paid,

Potltioner objects to certain lamguage in the
opinion horoin stating that payment ghould be mede only for the
net area of the crop and not for sloughs and othor aroas includ-
od within the exterior boundsries of a tract bdut not irrisafo&
for crops. Fotittoner alleges thaet he must know in advance
how muck water will be reguired for the irrigating season and
thet £t would not be reasonabdble to have a landowner apply for
wetor for o specified acreage and thoreafter, toward the end
of the season waen it is too late to sell the unnse& water to
another irrigator, refuse %o pay for part of the acroesge on the
ground that it £s a slough or other non-irrigated land..

We made no order on thic subject. We agree with
petitioner thét when spplication is mede for water to irrigate
o designated tract and the application is granted, the Irrigator
snovld, in the sbsence of some very wausuel circumsionce, be
required to pay for all the land applied for. On the otker
nand, ne should have the right, when making application for his
tract, to exclude the acresge covered by the slough or othef
land not to fe irrigated.

The matter ¢an readily be covered by the rules
apd regulations which it will be necessary for petitionef 0

£ile herein.




- Z. Jucst and Reasonable Rates.

Potitioner mrges that 1ts spplication for an increase
iz rates sanould have been granted.

This matter woes fully oxsmined axnd comsidered in the
opinion and order of Jamusry 25, 1918, herein. A8 there -éhovm,
potitioner will secure from the 10,000 sdditional scres of rice
land,hereinbefore referred to, sn a.dditi‘omi gross revemne of
$70,300 &t £lat rates. Tho net operating deficits of over
$70,000 in 1914 axd in 12%.513?3 the not operating reveumue of
£5,94) in 1916 axd $24,252Aare 0 be converted into s vet oporat-
ing revenue of 77,000 in 1918, & cum sufficlent to yield & Just
and ressonsble return on the fair wvalue of tho property. |

Wnile we are satisfied that the f£lat rates will yield
to potitionar & just and adequete return, we desire to direct
attention again to the fact that a8 an alternstive to the

flat rete of $7.00 per acre for rice and $2.00 por acre for gemeral

erops, we have also:anthorized.motorrates walch or the eovidence

in Cuzses 597 snd 673 and herein should yield petitﬁ.onqr & Sub-
stantially increased rovenme over the flat raves, besides Pro-~
venting waste of water and ctmserving water for the irrigation of
additional lands, thus ‘st:tll further incroasing potiviomoer®s
revenme. , | '

| We are convinced that petitioner has no Just grownd
for complaint at the rates herein established.

4o ‘ Accevntance of Notes in Tien of Cash on Rico Rates.

Seetion 5 of the order heorein resls in par%t as follows:

™Then the Llat rate 1S in excess of $2.00
Por acre, such payuents may be ovidenced by promissory
noves doted the Lirst day of each month, beginning lay
1., 1918, all payable November 1, 1918, such notes .
t0 ve Secured by a crop mortgage, waick shell be a first
lien on tho crop, or, in case Sucd Crop morligage can mnot
be given, tion other zecurity shall be given to the
satisfaction of the utility, such notes to boar interest
at the rete o2 7 por ¢ent per sinuu.”




- Sinilser language was insexted, at the euggestioﬁ

of the potitioner, in the orders heretofore mede ectahlishe
ing rates, rules axid. regulations for the seasonz of 1916
and 1917.

No requeat for s change was made in the originsl petition -
herein nor was this change in any way suggested by petitioner
at the hearing, although, t@xe pregiding oommiésioner agkod pe~
tioner to present all suggested changes in the rules and reg-
wlstions heretofore in effect. In view of these facts, v&e do
00t believe +hat any change should be zade 1n this rule &3 here~
tofore suggested ond agreed to by the petitioner.

In case of dispute with reference to the character and
sufficiency o2 the security in liew of & crop mortgage, tho
matter may ;be referred to the Railrosd Commiseion, and provision
4o that effect skhall be inscerted in vetitiomer's rules and
regulations.

After careful consideration of each point urged b;c,;
petitioner in his petition for rehearing herein, we 806 no
g00d reason f£or holding s rekoaring or modifying the order here-

tofore made hereine.
ORDER

M. F. POWIER, roceiver of the property of Sescramento
Yalley West Side CenallCompany,zeving £iled herein his petition
for rehesring, csreful consideration having been given to the
seme 2nd 1o good reason appesring why & rehoaring should be heldy




IT IS HEREBY ORDERED that sald petition Zor re-
hoaring be and the ssme is hereby denied.

Dated at San Francisco, California, this /_5_ %

day of Fobrusry, 1918.

Comm, seioners. el




