BEFORE TEE RAIIROALD CO oz' cmmom

PAIO ALTO CAS COMPANY,
Complairant,

ON UOIS

vE

PACIFIC GAS AND ELECTRIC
COMPANY,

uv—}—\-‘l

£

7

A

Defendant.

Touls Omesl and Tm. F. Jamos for
- Palo 4&lto Gas Company.

C. 2. Cutten for Pacific Ges and Xlectric
Conpany.

TEELEN end DEVLIN, Commissioners:

OPINION ON MOTION DO DISMISS.

ﬂmm s a motionf';t':o disnmiss tho complaint -
by roasor of alleged a‘bséhde of Jurisdiction to awsrd ré-é ‘
paration. | .

The. cémplaint herein was‘f.iled. ‘on September’
8, 1917. It alleges,in effect, that Palo Alto Gas Company,
berefnafter at times reforred to as the Palo A1%o co‘mpa;ny,“ and
Pacific \.éas and Zlectric 'Cdmpany, hereinafter a'b' timos z'o:f.'erzé&
%W as the Ppeific Company ‘are both pudlic utili'bies eng;aged
ir the business of selling gas; that the Palo Alto C-ompa.n:r is
& consumer and patron of the Eaci:fié Comya.ﬁy a.xid. now purchases
and for iﬁore than two yoars Rast past hes pﬁrchased. ges from
the Pa:cii’ic COmpa.ny for sale by the Palo A1to com:pa.ny to the
ﬁ.nha.'bita.nts of the Ci't'/y of Falo Al%o amd its vieinity; that
the Pacific Compeny threatens to compel the Palo Llto Company
to vay 60f per thousand cubic feeot for all gas so0ld by tho
Pocific Company to the Pale £lto Company and 80ld by “he la't‘cer
company to ité c.fa:s:tomm Lor more th;an_ o years last pacts
and that sald rate of 604 per ome thousand cubic feot of muid
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gas mas and is excessive, unreasonsable snd ﬁn:fair. ﬂﬁe
Palo 41to Company asks the Reilroad Cormsission to £ix o
Just and reasonsble rate to be paid by the Palo Llto . ‘(ompany
to the Pacific Company emi to order the Pseific Company to
make reparation 4o the Palo Llto Company Por the excessive
cherges of the past and for further rolief.

The answor elleges that the Palo £}to Company
ceased to be a customer of the Facific Compary . on September
22, 1917, on which day the possessiorn and operation of the

Zalo A1to Company's gas system were transferred to the City of
Pelo Alto; denies that sald rate of 60¢ per one thousand cubic

foot of gas was or 1S excessive, unreasonable or wnfairs

a.lloges that all gas 301ld by the Pa.ciﬁc Company to the Pelo

Alto Company was sold under & contract dated March 18, 1905,

& copy whereof 1s attached to the amswer as xhibit "A7:

alleges that all gas bought by the Balo Llto Comioany prior to
Morch 31, 192%F was paid for at the price specified in said |
contract but thet from Lpril 1, 1913 to dato the Pals Alto
Conpexy has paid to the Pacific Company onmly 54 # por ome thousand
cablc foot of gas instead of 60¢ por ome thousernd cubic foot

of gas claimed by the Pacific Company to be. due under said
contract; and slleges that the Falo Alto Conipany now owes to

The Pacific Compeny the sum of $10,609 on sccownt of ga8 20 8014
by the Pacific Company to the Palo Alto Company. The answer
sets forth a number of jurisdictionsl defenses all of wkich, how-
ever, the Pacific Company expressiy withdrew st the bhearing horein
except the defense that the Railroad Comm$ssion hes zo Juris-
diction to award reparatiorn on the facts of this esze.

The Falo 4lto Company being mo longer a cnstoﬁez-
of the Pacific Company, the issme in this Procoeding is reduced
to the quostion of réparation.
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Public hearings were keld in San Francisco

o Jamvary % amd 4, 1918, After evidence besring on the issue

of reparation had beon presented, the Pacific Company made

1+s motion to dismiss, wrglng that the Rellroad C‘ommisa:ﬁoh

has no jurisd.iction, on the facts of this proceedip.g, o

award sny reparation. | The partios asked for smnd were granted
pormission to.file briefs on this motiom. The briefs have been
£4led and & decision may pow be made on 3said motion.

The mciﬁc' Company bases its motion on the

following propositions - |

1. Thet the feilroad Commission’s power to awsrd

. reporation 1T limited to cases in which the alleged un~
roasonable or excessive ratev wa.S theretofore actuglly paid
in full- by the consumere.

2, Uhat the Railroad Commission has 1o power, in
any event, to award reparstion unless the commiss‘ion.has
first effirmatively establish.ed a rate and the pc.bl:!:é wtility

“or chargos a rate higher than the. rave thas. established.

3, Thet the Xoilvoad Commission ks Bo powor

to grant repa:ation in a case in which tho rate was originally
" established by & contrzct wnloss the rate had theretofore been
changed by agreement of the parties or act of the Commizsiond

4o That the issue 02 reparation cam mot e ,ra.ised-
wnless at least 25 consumers join in the complaint.

5. "f.‘na.'t, iz any event, the Railroed Commission
con award reparation only as to rates paid o charges ;nacle

within two years prior to the £iling of the complaint.




Vo shall comcider those points in order.

Lo Lctual Prior Paymont of
Alleged Lxcesaive IZate.

The complaint heroin was f£iled in roliance on
Section 71 of the Public Utilities Let, reading as fLollows:

"(a) When complaint haz been made to the com-
mission conceraning any rate, fare, toll, rontal
or charge Lor any product or commodity furnished
or service porformed by asny public wtility, and
the commission has found, after investigation,
that the public uwtility nas charged an excossive
or discriminatory amount for such product,
commodity or service, the commission may ordexr
that the public ntility make due reparsiion o
the complainant therofor, with interest from tho
cdate of collection; provided, no discrimination
will rosult from such reparation.

(b) If the pudlic wtility doos mot comply
with the order for tho payment of reparation within
the time specified im smeh order, suit may be
instituted in any court of compotent Jurisdiction
Vo rocover the same. 4LL complaints concerning
oxcessive or discriminatory charges shall be £{led
with the commissior within two years from the time
the cause of action accrues, and tho petition for
the enforcement of the order shall be filed in
the court within ome year from the date of tho .
order of the commission. The roemedy in this
Section provided shall ve cumulative and in addition
%o any other remedy or remedies in this act provided
in case. of fallure of a public wtility to dey an
ordexr or decision of the commizsion.”

Defendant urges that under the language of this
secvion reparation can be awarded only im ceses in which
the exceszive or ais‘crimimtory charge coucerrning vhich
complaint L8 made has i’irs"c actually beon paid by the con-
Sumer. Defendsnt draws attention, in this commection, to
the fact that in the present case, while the defondsnt has
coxtinously claimed 60¢ per thousand cﬁb:[c feot of gam, the

Palo Llto Compe.hy, subsequent to Lpril 1, 1913, has paid
on:!.y' 54




Defondant relies in this commection om Paine

Iumber Company, Ltd. v. Chicage and North Western Doilway. Compeny,ls

Wisconsin Railroad Commission. Xeports, 633, in which case
it was held that the Hailroad Commission of Wisconsin has no
Jurisdietion 1o award repa.i'ation wnless the charge ciaimed
t0 be excessive has first beon paid b.y tho concumef. The
- case 18 not persuesive here for the reason that the Wisconsin
Statute provided that the Commission might award reparstion .
only in cases where the charge complained of had actunally
been "exacted". Sectiom 71 of the Public Utiliﬁes .Ac‘b
applies where an excessive or discriminstory amount has been
"charged”. ‘S‘ection 71 does mot reguire that the excessive or
diScrimimtory amount shall actually have been exactod or paid.
To ‘reqnire & customer who has beem charged sn.
éxcessive or discriminatory rate to first pay the charge before
Lo can apply to the failroad Commission for relief would seenm
to be an umnecessary and useless burden waich the statute will
20t be ascumed to interd muless clearly required by 1tz langusge,
welch 18 not the case here.
The reforcnce in Section 71 to the payment of
interest by tho wtility refers t0 cases in which the excessive
or discriminatory charge was paide.

2¢ XNocossity for Prior Establichment
of rate 07 ~ellroad COommLsSion,

The dofendant next nrges that the Reilroad Commission

has no juricdiction to award reparation unless the Commission
has first established s rate and the pudlic willity theresftor
charges an amouwnt higher than the rate thus eztablished.

Tais contention finds no suvport in the langnage

of Section 71l.




It bas been the uniform practice of the Reflrosd
Commission vo awaxd reparstion in appropriate cases ontirely
{rrespective of whother the charge comwlained of had thereto:ore
been established by the Commission. The most recon? cases in
waich this Commission avwarded repara:bion in cacoes in whioh the
charge complained of had merely boeer £iled with the Commission
and haa. not been cstabliched by the Commission sre:

Thoonix Milling Comwvany vs Scuthern ¥acific Company,
case Mo, QMI, decided on Sept. 8, L%.7.

Pacific Portland Cemont Company vs. Tidewster Southern

el lway (IomnanE. Case No. 1129, decided on
¢ OOOI’ v -

- City Strect Imvrovement Company, ve. Southern Pacific
Company and Leninstisr Heilwsy COmpany, CasSC MO
TX2Z, docided on Decomber &, LILiv.

&s is well lmown, the Intersiate Commerce Commission.
Lollows the saﬁe practice wnder a reparation statute very similax
10 Section 71 of the 2Public ULilities Act.

Defondant bases 1ts comtention iz this respect.
not oz any language in Section 71 but om & wmumber of decisions
by other stute railroad or public wiility commissions holding
that they have no power to award reparztion mnder statutes which
Iimdt their Jjurisdictiocn to the ostabliskhment of rates for the
futare.

Charlesworth wvs Omro Electric Light Commany,
15 WoheCuRa &3, FeUoRa ﬁlﬁ S.l;
Rhodes-Purford Home Furnishing commnx VEe

union nlecfric Ligat and :E'ower CEm an

»  dnliie e »

These deacisions 4o not anglyl here for -bhe' reason
that Section .71 very clearly shows that it is intended to apply
o moasi;ve or discriminatory charges irrespectiva of whethor
the rate was establiched by the Railroad Commission or*nierelv
filed by the uwillity. TUndexr the provisions of Sections 22 and
23, Article XTE, Californis State Constitutiom, the power of the

176




Degislature to ensct Seétion 71 cen not reasomadly be

questioned. mé Pociflic Lolevhone end Telegravh Cbmga.nx VSe

Railrosd Cormission of Celifornis, 166 Cal. 640.

The instances to,.which the defendant would
1imit the authority of the Hailroad Commission to award re-
raration are cases 0Z "illegal" rates as to which recovery
would lie in court without any pfoceeding before tac Reile-
road Commission. Wo 4o mot 20 road Section 7.

N
]

3. Rate Established by Contract.

. Defondant next wrgos that the Reilroad Commission
haz no authority to zwa::d. reparation herein for the roason that
the rate was originally established by comtract.

Defondant does rot question the Jurizdiction of
the Conmission to slter or modify a comtract rate established
by a prblic utility but does challenge the power of the Com-
wission to awsxd reparation iz such & case. 83 long as the rate
remains mchange;d’. by act of the partiec or the Commission.

We &o not find anything in Section 7YX thus 1imit~
Ing the jurisdiction of the Commissionm. Ax excedsive or dis-
criminatory rate may as well be estg.hushcct by contract as By
£51ing by the public wtility witbout comtract. We do mot
agree in this respect witk the decision of 'ﬁhe Pablic Utilities
Cormiszion of Idaho in Taglor vs. Northwest Light and Water
Company, P.U.E. 1916 A 372 o

Lttention should also be directed to the fact that
the contract In this Instance expired oz Jume E, 1915, and thet
the contract was not remewed or extended. The contract was
entored finvo om March 18, 1905, belweon United Gas and Electric
Company and Palo Alto Gaz Compony and was limited to & term of
10 years ™from and after the date when the gns company shall

commence &elived:y of gas to the counsumer,” which date was June 1,
e 177




1905. ZThe Racific Comnany L5 the successor of United Gas and
Blectric Company mnder +thic contrect. At the time the con~=
tract oxpired, & controvorsy existed between the varties &8

to the rato t0 be parid and other matters and the contract was
nov ronewed or oxtended. With reférence.to-the rate, %he

Palo Alto Company psid 54¢ per thousand cubic foet contimmously
after the oxpireation of the conx:act; although the countract pro=-
vided £or ome=half of the rate cherged by the Palo 4lto Company
to its consumere, which rete was $1.20 per *housand cubic foot.
Wita reZerenco to the quality of the gas, the contract providod
that the gas chould comtain 600 B.T.U. but the gas actnally do=
livered Lor some +ime prior to the ezpiratién 0L the contract,
as testiZied to by complainent, contained approximately between
500 and 525 B.T.U. Witk reference to the rressuro, the comtract
provided for a prossure between 30 ,nd 80 poununés, wheréas the .
actual pressure was frequently leooo

4. <Clain for Revaration by
Lesz than 25 Consumers.

Relying om Section 60 of the Public Utilities
&ct,‘defendant urgos that the Railroad Commission hae no

Jurisdiction %o entértain & claim Lor reparémion wless msade

by 25 consumers.

Section 60 provides in part that "o comnlai
shall be entertained by the sommigzsion, excert upon its own
motion, a8 %o the reaczonabloress o any rates or charges of.
sny gas, olectricsl, wator or teclephone corporation, wnless the
same be signed by the mayor or the president or cheirmen of
ite board of trustees or a majority of the council, commission
or other legisclative body of the ¢4ty and county, or city or
town, 1f any, within which %ho sllegod violation ocourred,

or not less than 25 consumers. or purchasers or Prodpective

consuwere Or purchazers of suck gas, oleetricity, water or tolo-
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prone service.* ' _

Section 71 specifically refers to the ”d&mplaiﬁant"
in reparation cases and seems clesrly to cortemplate that a com=~
plaint for reperation mey be filed by a single'éomplainant. o
believe thal the specific provisions of Section 71, reforring t0
reparation, aust be comstrued to prevail over ‘the general pro-
visions of Section 60 end that an individual concumer who has
been compelled t0 Py an excessive or discriminatory rate is 0ot
o be denied relief merely decause he con not induce 24 other
consuners toljoin him in a reperation complaint or induce the

Railroad Commission to institute an investigation on its own

motion.

¢

S5« Statute of lLimitations.

Delendant, finally, urges that if the Zoilroad Com=
micsion hge Jurisdiction to award reparation, this power can e
exercised only with reference %0 charges as to which the cause
of action aroso within two years prior to the filing of the com=
plaint. Che complaint herein wes Liled on September 8, 1917.

Section 7Tl=b of the Public Utilities Act reads in

pert as Zollows:

TALL compleints conderning excessive or discrimine
atory cherges shall be f£iled with the commission within
two yoerc from tho time the cause of action acermes, and
the petition Lor the enforcement of *the order zhall be
2iled in the court witkin one year from the &ate 0f the
orfer of the commission.”
The Palo Alto Compary asks reparation back o Avril 1,
1913. Tho company seeks %o avoid the two~yesr limitation by &
reliance oun the gemeral rule 0Ff equity that where & party is in=-
duced %0 reofrain from‘instituting suit or pursuing a remedy un-
til kis right i3 lost, the party through whose act or Inducemert
the romedy nas been barred will be ostopped from sSetting up or
wging a3 a do¥ense the bar of the statute of limitations and by

" testimony tending to show that the Palo Alto Company was induced
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by acts of the Pacific Company To relrain from ecarlier Liling

s complaint with this Commission.

We deen it mnnecesssary %o consider the testimon& in this
- vegerd, for while this prizmeiple is spplicable to ostop & defondant
Lrom urging fhe dar of the statute where thé statute goes simply
to the remedy, wo &o not underétand <“hat it applies to revest.
jurisdiction im a tribunal when by lapse of time the right itzel?
has terminateod. |

The cureation whethor the two~yoar yeriod merntioped in
Section 7l~d goes merely to the remedy or wheﬁher it is & condition
'of the right itsel?f waz carefully conczilered by this Commission in

Japes iMlls Sacramentod Valley Orchard and Citrus Fruit Company vs.

Southern Pacific Commany and The Atehison, Toneka‘and Santa TPo

Redlway Comoany, Vol. 9, Opinions end Orders of Xailroad Commission

of California, p. 80. In this case, which involvoé'a clain fdr
revaration on shipments o Lruit trees, noither defendént.railroad
pleaded the bdar of the statute and one of the railroads oxvressed

e willingness to waive tﬁo defense 1f 1t could legally do 20. This
Commission held that the two Fesr provision in Section 71 goes to
the right'énd no% the romwedy and that the cdelense can not he waived.

The decieion Was based lergely on the decision of the Supreme Court

of the TUnited States in A. J. Philline Co. v8. Grand Trunk Railwav

Co., 226 T.S. 662, construing a cimilsr provizion in the Intorstate
Commerce Lct. 4t page 85, this Commicssion said:

"It is true that this legel bar was not »leaded
defen e dy either of tho &ofondantu and thet the
uanta Te has impliedly exvressed ite willingness ©o
walve this defense, 1L 1t can lsgally &0 so. ﬁe aro
0f the opini¢on, however, that the provision oL the
Puolic Ttdlities Act sbove quoted is Zurther distinguish-
able Lrom the ordirery statute of limitations to the
extent that it need not bde affirmatively plealed and
cax 1ot be weived in g cace of thiz kind by s ¢arrier.
Tae reasoning 0f the Supreme Cowrt of the United 3tstee
in the case of A. J. Phillins Co. ve2. Crand Trunk Reilway
Co., 236 U.S5. 602, ic no lees oind;ng on uc {than 1T i3 coze
vincing. The c¢court was, it is true, construing the
fedorel statute, waich might be considered as being,
sonewhst stronger thar ours, as thet sztatute vrovides
that Tall complaints for the recovery of damages
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shall be £iled with the commission within twe

years Lrom the time the cause of action accrues,

and not after.’ Tne couxrt decides the question
Partly on the strength of this phxsse, dut Lt
reasoning iz suck as to apprly Just as strongly to the
presont case, and we feel that wo csn not explasin our
position better than by quoting the Lollowing
language of Justice Lawsr (p. 667):

'Under such & statute the lapse of time
not only bers the remedy but destroys the lia-
bility (Finn vs. United States, 123 U.S. 227
232) whelhor complaint is Ziled with the
commission or zvit is brought in a court of
competent Juricsdictior. This will more dic-
tinctly appear by considering the requirements
of wnifornity which, fIn this, ag in 20 many
other instances, must be bHorne in mind ILn con~
struing the Commerce Act. The obligation of the
carrier to adhere t0 the legal rate, to refmnd -
oply vhat is vermitted by law and tgbreat all
shippers alike would have made it £llegal fLor
the csxrriers, elther by silence or by express
waliver, to preserve to the Phillips Compeny
& rigat of action which the statute required
shounld be asserted within & L£ixod period. #**
To permit a railroad company 0 plead the statute .
of timxtations a8 a&gein3t some and ¢ waive 11 as

against otners would be VO PreIer sSome and dlsScrim-
1nate AgRL0CL OLASTS 118 Vi o%"ﬁon_o? Tho terms oF
The Commerce ACt, wiich LOXDids all devices by

wa S0 rasults may be accomnlished. € Joi
prohibitions ¢ the sStatute against wnjust dis-
crimfiration relate not -only to inequality of
charges and Irnequality of facilitie=, but alse to .
the giving of preference by means of consent Judg-
nents or the waiver of defenses open 0 the carrier.
The rallred coppany thorefore was hownd to claim
the benefit of the statute here and could 4o B0 here
by general dermurrer. For when 1t apreared that

tze complaint had not been £1led within the time
required by the statute, it was evident, &5 & mat-

ter of law, that the plaintiff had no czuse of
action. ™

To the same effect See Eesorn v Besumont Iand and Vater
Comnany, Vol. 10, Opinions and Orders of the Railroad Commission
of California, poge 686,

We conclude that in o far as the Jjurisdiction of the
Reilroad Commission wnder the provisions of Section 71 of the
.E'a.bli_c Utilities Act is concerned, the Racific Compeny could not
volmntarily waive the two-year .provisio'n and hence could not be
deemed eztopped by comduct om its pert from pleadirng this defenze.
Tle comelude that the ﬁailroad Comission has Jjuris-
i I




diction to consider the isgme o:f reparation in this rroceeding
but only as to caunses of motion whick may have zecrued onx ang
Subzequent to September 8, 1915. The motior to afsmiss et
accordingly be denfed. |

Wo submit the following form of oxder-

ORDER

+ Pacific Ga.a and Electric Conpany, deienda.nt in
ther above enti'cle:d Proceeding, having moved that the complaint
herein be dismissed for want of Jurisdiction, and caresul c o=
sideration having been giver to safd motion,
IT IS EZREBY ORDERED that saig motion be and the same
is hereby demied.

The foregoing Opiniorn amd Order are hereby approved
‘and ordered filed ac the Opinion and Order of the Railroad Com-
nission of the State of California,

Dated at Sen Prancisco, Californis, this 027 = day of
ﬁp. 219-1' ':" 19:?.3.




