
Decision to. '---
:a:':FO?.E TEE ?.J..!!.?.O~ CO~i:3:;'=Or.:: 

OF TEE ST.l..TE O~' C~!?O?J:iIA. 

!~ t~e matter of t~e ~et1tion of the 
C!TY OP ?~O ALTO to fix the just 
oocpensation to be ~e1d Loretta B. 
BArt, property owner. for ~ro~erty 
or any interest therein to be t~ken 
or daoogod. in t40 sEll'e.ration of 
gredee ~t the City of ~lo Alto ~nd 
for final order o! conee~~tion. 

- - - ~ - - - - -
~ormaD E. ~loolm, City ~ttornoy, for 

City o~ pulo ~lto. 
George D. Sq,uires, for 3o,!),thorn P~cif::c 

Corn!'eny. 
~rnm. E. ~. Eart end T. Joan ~~tler, for 

Loretta E. ::::~rt. 

CI':Y CI:s' PALO ALTO, a. mun1oipc.l corporation, has 

filed. herein its petitionl ::»'$ provided 'by Sect10n 43 of 

the Pti.blic Utilities ..let, !'l.sk1ne t'he,t the Rcilro~d. COI:l-

de~go, if a~, to "00 causod to the ~ro,erty ot Loretta 

3. Eart by the s0l'ara:t,ion of grades e,nd the construction 

end operstion of a 2U'bwa.y to 'be constI"O,ctod under tho 

right of weyand tracks ot the Southern ?ac1f1c CO~~8ny 

c:t or n,~ar tAe interseotion of Pc.lo .ll to Avenue and ;..,J.ma 

street in the City of ?alo Llto. ?ot1tioner also ozkz 

that the Esilroed CO~2$ion designate the party or 
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'psrt1ee to the proceeding vlAO sho.J.~ pey said cot:l:genao.tion and. 

~~port1on the ssme between them. and dec1gnate the ownere and cl~1m-. ' 

. tmts of the p:ro}':oerty ana. interest in or to prOl'~:rty eondom:le6. :to 
whom such. compensation shell be :paid. Dnd. tha.t the .commission s~ll 

thereupon ms.ke its fine.l ord.er of' condom:o,a:t·ion. 

Upon the filing of the ~tit1on herein, the Co=mieeion 

m.e.d.e its order to show ca.use and. served. notice upon all. the par-

ties az provided by Seotion 430 of the ~ublic Uti11~iee Act. ?ur-

su.:.nt thereto, a ::9ublic. hoariDg was held in the ofi"ico of the Rail-

road Comcission in S~n Pranc1sco on $e"oruary 19. 19l8. At tltat 

t im.e, Lor ct ttl. B. Rart :noved. to d.ismis s this pro co ed.1%lS, in 80 '!FJ:r 

e.e She is;·oo:z:::.cerned, by reason 0'2 e.llegec't lack of ~uried1ctio:c. 1n 

the Re.11ro~\d.'Commiseion. Briefs have boen tiled mld the motion 1e 

now ready for deoision. 

Z'.c.ia proceed.i:ng is brought Ulld.er the :prOVisions of Sec-

tion 4Z of the Fublic Utilities Act. as cmend.G~ in 1917. (St. 1917, 

p. 320). Seotion 43: end b Q:c.d the first paragraph. of Seotion 430 

reed as follows: 

"Sec. 4,3.(0.) No J?ublic ro~d.9 highway or streot z".a.c.ll 
hereafter be oonstructed across the track o'! ~y r.lil-
roo-a oOr:Porat ion e. t grad.e, nor ::}hp..ll the tr3.ck of fJ:tJ.Y 
railroad. corporation be oonstructed aoross a.publio r~o~. 
highwny or ztreet at gro.do 9 nor Shall the track of sny 
rs.11roed corporstion be constructod o.erO,$S ~AO t:oaek o~ 
any other railroad or street railroad ooryoret10n et 
grade. no~ sc~ll the track o~ 0. street reilro~d. oorpora-
tion be oonstructed sorose the track of e railroad oorpor
ation at grade, without having ~i:r$t securea the ~r
mission ot t:a.e co:cmiseion; "OroVided.~ thc.t this sub~oction 
shall not e:p:p1y to tb.e :-eplacer:lent of lawfully ey.iet1:lg 
tracks. =he commiss1on sh~ll havo t~o right to refuee 
its :pe~izsion or to gr~t it upon ~uch terms ana condi-
tions as it r:J.e''1preeeribo-

"(b) ':he commission shell hs"l-3 t"OO 6%01'0.81-;0 
power to Ctetermine and. preecri be the manner, including 
the :p~ll't1c'1ll$r point of croes:ing, and. the terms of in-
s~allation, o:porcition, mAintenanoe, U$~ and. protection 
of ench croesing of one railro~d.·by another railroad or 
street railrond. ~nd of a street railro~a ~y a re1lroca, 
an~ of each crozs~g of ~ public ro~d or hiShws~ by c rail-
ro~a or ztree~ railroad and o~ a etreet by s rsilr03~ 
or v1ce verS3, subjeot to the ~rov12ions of s~ct1on two 
thousand six,hundred ninety-four of the ?o11t1c81·Cod~ eo 
for ~e app11c~b~e. end to alter. relocato or ~bo11eh any 
si.lChcr.oSZ1ne o.:ld. to re Ci,uirG, 'V/he~ :tn'i 'te jud.gtn~t 
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it would be pr8et1c~ble, c 3e~ar~tion o~ zr~des at 
~ such crossing herotofore or hereetter established 
~nd to ,ra3cribe the terms upon whioh suoh s~~eration 
oil.e,ll oe mad.e o.ne. the :proportions in which tho OX-
~cnze of the construction, ~lteration~ relocation, or :lbolitiO::l 0::: such cr,oss:tnge, or the ee;para.tion of' 
su¢~ graaes shall be divide~ between the rai1roed 
or str0ct railroad eor,orst1ons ~ffeeted or bet~een 
~uch co:'''Ooretions and the state., county .. mtmiei:?1lj.ity 
or otherw~olit~cel subdivision ~ff.eetod. It 8bel~ 
be the aut o~ eo.c~ COl""Ool'l'·'tion end "0011 tical 8ubd.1-
vl.zion to "hie. ~n " 01: tho eX-OO'!lse is ~"o~or ione to 
~cy from the .~ ~ Bv~~l~o 0 therefor in :ttc treeeury 
the soonn t ll~"o:ttionA C, 'to it ,t;I, t ~.nll!' '€' ~c snd to the 
"arties s~ooificd b the ord.er o1~ tc.e cOm:!::lisz:ton ELnd 
if the zs.me is r..ot 'O.~.id in ~.ccOr(l=nce vii A tho com-
mission!:;; order t:lf.) corporl.ltion or 'OolitiCOJ. subdi-
vi~ion enti~lcd theretO under the commissionJc order 
shall h~ve the risht to sue th0r~for in nnl cour~ o~ 
eO::::l'Of'!,ltent ;jurisdiction. Ii' no such fun(le are flV:lil-
cble !l.S ~'fo"'l:.lso.ia., it ehe.l1 be the c.uty of the ~"O"Ol"O-- ,~ 
~l"ioto boardS, off1cprs ~nd Amployc0e ontrustoa w~tn 
th~ levy Dn~ collection of tho ts~es or ~ss~ce~ontz of 
such '0011 ticc.1 Z".tbdivitiion to c:.o ~.ll 'lets ne'ce~ec::y 
to incluc.e :L'"'l the no:;::t suce~Oc.in;;.; to.:lI: 0:' Qssesement 
le t·.he c.mount l'iUe !l.nll to ::oll"ot the some wn.er~u"Oon 
tho c.rco-.mt dug Stl~,l Oe 'o~l,id. ovpr to tao c oroo'rstion 
0= cor"Oore:tions. the s'ttA.tc.z 'l:lolit :tc~l S'::l.odi viSion. or 
-politiCC.l suod.lvisionseg.'titlCct. th~rfc'lto und~r the com-
mission j S ord.er. ~h~ cO:nI!lission ::;:hall r.sve the ~O"Ner 
·0 order to c.eei;;mate ttO ststo certc.ili o'f ecid co%"-

pense 0 
sion. 

Tne remsin~g ~ortion$of Section 4Ze ~ov!ao the mcchinery ~or 
. . 

making effectivG the s.uthori ty conferrod. in the first, po,rsgraph" 
of the· soction. ThOpor.tions of tho section hereinabove under-
lined Ilrc amondmcnts of 1917. ,3. 
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o~ ,Ps.1o',.Al~o ·desire.s' to 'secure' en',e.ad1:t1onal ,:;tDle.t a.nd. o~1;let,"'" ',' 
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,', c'onS~l":oc,~10,n" o'f',:8;';'SUb~e.iunder'::ther1ghtoi'~a7';·~!the:s~1itli'e:; -' 
.. , ..... " ' I.' , ,,' ,. • " • , 

·:?·sC'ifi~::,6omp~y,'a~':;_~:,·~ear"the 1nt'o;sect1~~'O'~"P~o';,Ju:~o::.A.~en~'.· 
wi:: 'I" ":' ,,', "", ;'.: ',':', .. ,:I .. :'J,:,,~ , .: r. , " ',:' :'., ,.' ,.-, '" ",J .. ,.,1 ,:, .,,:",>::,:.-'~ ... :., , .... ,' .. :,:~ ;'<:."":,,;:,:-,.:,,,;, , ~. 
and,:Al:rna' "Stre~t.: 1n . Pa:lo~Al:to;~ '8.aheretof ore';au thori'zed. ",wo;r., ihe: ' 
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"'\':>~' _."" ,". ,,>,~ ," '.',' ,:":'.' .' ' ,'I ',' ~:':.', ", .... .:,', ::.':~:,'~"."'~'\;"'" ',."".::,'::",; ",',: .• ~, 
:Block"One ill :the;':C:i ty:,of"l'alo:.:-:n t'o, w.o.1ch, fs "held": b":iher'·:a.g: ' her 
.,.' ': '.",:,'.'; '.,'" ',';- :-,; ,,' -'.'~' "':',: .,:,:,: ' . " " ,: -', ",- ,,-:,,' ,,: ,-; -: '.": ',","':.:; 
~e:p.arate, property,:;,;: :,tha~ '1:c.'Doc-'1:31011 )vo:. 80,6. :lll8:do','by:', :the:: Ra1J,;-

• : '. ':'.'.'" •. ',. ,,, ',1 •. ", " ,:",;'"}:'. :,. .". )';.'::' ".,~j": .. ::.'<:' .,'. :;'J"'.~',::' .... ,~,,' ",'''',.~''', ".:' ...... -:~,. ,/. ,,',:j". " :::, :':',.,,.:' .... ;.,~., .. '~I" 

roa,d.,:c'omm1e sO! 9n"on''''"ulY:,::23:~,,::19lS::'ili':'A:Pp11c'e.t:,~on'' . .NO ';'.' . 35~2::'.the·.: ' 
, " ,',,- ',' ,':, ,,' ,,".<'" :,'i:'::,>,',.,:':,:""<:>;'~' ":, r'''/'.'''''''':~::::'')''': ", .' 
Railroad ·C¢mr.l1ss,!on 'Q.uthoriz,ed. the sepers. t10ll', of :gra;des,;:'snd.':'~he; 

. .,', <" ' ':' :'," , ... ,': '",' ,> ,; ,:. 'i:, , ,,', ," ,",". :,', " .. , :. ',' : .:':_ ..,', .•.. :;,:' ":,:~\:;:,::, r:~,: " 
, 'constr1JCtion ; .. of ;,s,:::su'bway.:tlJid.er .. -,tD:e':tracks: o-:t,:the"Soutliern-::Pao1fic 
" .. ,... .' .,., ":' '::'---:;' :'~:,>,,:, ':'''~~ ,:'>,' , ....• :>' ,:,,:, ,.,'":,:",,,;':,","::';:":::>:,::-,':, .. " 
Comp's.xlye.t or',ne,gr,;,the;::,intersect1on" of· -:?alo -.. U to> AvenU~'~'B.%ld,:,A]m8,":' " 

.' .. '.' ' .. ', ..... /., ..... "li1": <"~ ;, ':'c,.~.:":~,'.. . ,I: '. 'r,,', •. ',-:,1,,;, :"" . ,!".,,·;:-·:':'.':~~~/,';.;"~,·" ':',.;,:~'~", , " . 

: Stl"e,o't,":tn 'S:s.1'Q. :,,:6 1 't~;': ';' that' :'s8.1d.; ,:LOretta ':a..'EutJ ¢,l8.1~e:d,;: ani" ,does;: . :;: 
. ',',:;,',.",:' i: . ':>:"'.; .:'., ':.",:: ,:,.",:.:,' __ ":!"'_,,";-'~'" .',' ",:,,:,~:;:'/;J"':"';"';:'. ";:,:,_' . :';I~ 

, cla.:tIo:'~h~ t',' sa1::d,:: s'~parat1on<,oi,g:ra.de ea.nd.~ihe,:,:!c'on's:tl:;t;C:t1i'on:'-of; , • ' ,.:,~ 
, . :" _ '.,>' ',:::.-, ': ::,:11",;,; "":"::'1';-:"'" :-- ,;.':::" , :"';:':,'.:'," ;' ,:'::: :":~:':;;,',,:;';:," ,/ , 
, said'/ subway: w111::1ntJ."1c,t;.damage>·to: hor,:,proper:ty,1n:'sa1'd' ::~':SJ.o¢k'., 

" ,:':' '..:,;:""">,',', ':(:,.':<_:"< ".' "':--'..', . _,':'::,,',:-: "»,' ':~-'''':.<',i''<:', :,'<,'" : ': • 
one';::: . th.e.t ','SUCA' -,se,pa:r~ t1on':o!;::~, grad.e's :'.and.t!:l.e::construc,:t1on"o!", sa.id" .. ' 
, ",.'" .... " " ." '-".":;"':<'::".,h.,.""",,, ':',:,:,' ',< ""_ ' .. :', '"~I ",:",'",,:, ,::~::'.',~,,-:,_,,~:,;,:,\;', ;::,1"':." 
subwa.y, ,s:t".e:·.·inte'gl"e.l:: ~a:l"tS:::::o,f:.·,th~:"wo.rk a.uthor'1.z~d:,'.bt;;:':~he:.;':Ra1,1.~';,:, i '. 

"" ,'. ;.,' :, .:';;'>"'),' .,,",' :~r':' ,':',,,,' .... ~!,.; . .',~:,'.\,~.:>..:::,~:~.'r, .. ·"vh',:· ·.l',,':I";·',·,:·:, .. ' ". :,.',:-:,:,,~I,\:.:', .. :,",'.,';'... ',. (·'··".,~-""'·:;~~,·"""::~~J~":i"'''"',:,':\,;"I'',,,,j, 

ro'a.d.Conmua$'io:o>i6r/,a,s.ubwe~<;, c~o,s,s1ng's. t: s:si:d:,:::po1ni:;;".,-:,,~~~::;:i:b.& '~" ,,-' 
:,',::'"',,, -:,:,< ,-, ',:;',: ;>,"';':',>',':,,::':", ,':, . ,,;':-.<, ::',;,';:/':" ,':"':~",,':, '-"', ":", ::": <"', 
-:proper'ty:'of',;t.cr,e/tte;:"'"B:.:;'-Rar:t,,;'8.ffec:ted.. ''by',tb.£8::'1'ro,j,ee:t'~.'~s~-,~onl7:'a:~,'' 

':', . ':" I,':>":"':;;:: ':'. ,'." ";, ." ': ... "~'," " .~""I'.·')'·:l' "r~":~ (':"~;' ','" ",: ' " ., .. ,:,.,.",'".,';"\H~',~"",:<",,:~,.,',,::,," '~,"'>;'-' 1'<,:". 
'Oort.1:on ,of, ea:1:d <Block 'One,~ . 'namely • ;a' 1'0rt1'on of"Lo;ts;::1.',s.ne. ·2';.0;!,:' , 
... ,,,.':".' ' :, ':--: ." '"/",,,:,;.': -,' '"",." .:, -,,',·,,>'<>M" ,::.',:",:,,"".;.-': ',. ',:' ),. 
said, blo,ek;: ,tha.t,~'no ,psrt: ¢:Z, ~he" property of'~ss.1d:.r.,L,ore,'tt,a:",:B~;' Eart 

'!'~ ... ,~.H, .. ",:, ", " ... ,: ....... ;~j,,':,.'"L,O< .. ·.:,:, '."'.J.',': .. < ',' ;" ,:, • L ,",'"' '. :::,.' :~:,:"i':'~·.,:·'.>. ~ .. '''1;1'~,:.,:,,:.,,:::,·1. "~"'··':'''~'·~I'·· , 
wlll:"o(, ... t~exi;:"tlia.t:',the'.:·us·e;:soUght>io,·"oe,;takeni:;';!s';:'"i:b.e;;'~:ne:c~$38ry~, ': 
.' ", ,,'\,--: :',:,;:, .. ~ . "',::,:" , ': ':,::,"':,'''" .', ':',-,' ,':, '.', ' ";",:,::',::,.:'"::~,:''-,,;,,''::::,,':'', 'I, '.,' ':, 

grading, of,'the,::,'s:treets:;,'on',:wAicii',S:a.id. 'pro:pe:r,tY:O{"'!ront's:,~:1l:i<',ord&r; '.to" , 
, - ,: :,",,'" ",::', ':': "':;':,,':'," ,',,"'-::,-' ::, : ":,,: ':,'".,",:;::::::':::":~"',::-,':~:"',' • I.:" -

g1.ve',:~cess ':£o~,trav.e:L:' .tlirO'llgh~ tlle,>'su'bW8.YO 'and,;:u:pon:~Nl~"e:long',,:.t:ne :' " 
.. '.' ",d, ;:' ,( ',,',,' I .',' " " ':, ': " ... ;,::, ':" '. "', .. '.,'. ~ I' >- ,j ., > ' .' , .... " .. ' ,,,' ~, I"". ".,,"" . , ',:',' ,,",' '/.,~,. :r ,,~. " ' ... .:. .,i, ".~",: ' •. ,', .. :",: '>:: \' .. ' .~ -:' >~. ', .. , , , ".': ),', . ,', '. " ," 

highw8.iand~-"t~t, ':,tJ:i~"'d.:cma.g'~s,~,:','i£: .'e;,y t"to,::-'sS1 ~,,\:p~oPdr~i;?:u.e,'an. ':: 1n~ , 
, " . ' ,; ,~. ': , .. ' : \~" ': '<;,' ., .. ," ';:,,',: ':' ',.'1' , :',', ;', '.' :': ~~,.>, "':: .. '" :.::, ".' '.' .~, '<. ":, " "" ""'_ .:':!. ',: , :" ,: .. ' : ',', ' " ..... : ,.",., ":." ~,~': ,I' i ;;;. <~~,::,,',", :''\i .. , ;:/ " .. :: '. ~ 

cider" t::io: ',3'aid: ,g:ra.d1lig~J.oc:a tion -and. ,building~,~f:'::,~J:io:', ,s1ibwe.i;'':' " 
, ,:,.', , ..,' ,. ,,' . " ,;' ~ • d" . "." I \,' • "." '" " .. : ," '. ' " ., '''" ' ',"" ,.,."" ... , '", '. ,J f 

'.that' '~h~·' .. ,city:, .o~:::~ai~",.,t~~~,;,\~1n: ;s.y."·,sil;:iil~,-"~:o~t9:i· ah'&:.~";~~~~~~'~" ·ot:,··'·, 
".", ,'.' .;">,,," :,,:::, ... ,:::', ':,',:~' .:: :':, '",' "'::"';/":"":".-', ';".':.' . 

the', grading on ' the 'nortllea;s.terly.'s1d.e"" of':,the.- ~ riOh t:\o!.,,"wa.y,:'o::·"the 
. ' ",. ' .~ .. '.'~' • . , " '. ' .. I Y'. 'I" ,.' ,~" c' . ,~ ",' " ", I '.'; , .' , 

SouthornPac 1ficc~m:p_enywithout i:/J'Y' asse,ssment',to, . the,,~~operty' :_' . 
II " " ,," , ':, '. I' ", .. :( ,.' . r .. ,.",,' .- j '.' " " 

. ,fron~,ingthereon,;'l, and. _:that' the' City will' construct., ~here'on·:e. eon-
. "'.' < ,'," ' ~\ "I, I.r· l' \1 r \", ". " ';' , 
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ere"te pavemollt .Wi~ho'1.:."tc'ost· orex:pensc' to theprop<;)X't 7'owner.: . 
VJhich, .paveme:o.t.s.e ,estimated'by pet1't1oner.,w1l1, ·oenefi't. 'th~' ': ' 
said. property ·'Of ... ·r,o~etta.,,:s.·:a:art;i.~·· the :sum.;o:!~j.:,7oo'.o6. :, 

. . to~etta B'~:e:srtfiled her~$ill ~ :~s~e;:oll"~~:'; 
order to 'silow' cause.,' At the hearing o~ ?e'b~ 19 •. 1918" her 

, , ,."". , ':" . , " 

counsel' moved' to d.ismiss this .;p~oo~ea.1ng 'by ':,ceson . o~ a;t:leged. . 

lack of jurisdiction' in' the Ea.11ro's.d. 9,~:nto.iSSion'.·, I>l'ote~t~nt' ,~: 
C oncede's 'tht3. t" th~!?e:tlroa.d Commies i:oll .. he.sjurisd.ict1on ... to.':a:p~, ' . 

. , . , 
"'. 

portion b'etween 0:1 tiof,Paio : II to~" C:O':l:C.ty· o~:,:Sen ta' Cl:ira.: :and.: '. . . 
~'" , .' .. , ~', , " ' , \ "-, ;;.' " ;"" 

SOuthorn Ps.eifio' .. company.; the expense of' the ·pro'Sect- 'Out Urg&:;r 

tha t:',the .', COl'lICl1S:SiO~'Ca.nnot, J.a.w!ully fix'· 'the. ,j1is teoml='o~~~tion:' 
" ,e. ' " •• ,' .' " ,I, ,,' ' '', '. ,.. .' .',', I" "." 

. ',I" 

·to'·tH3~'a.i'd ::~O:,'her::f'or' enytsking. Ol"., damage' to:her·'~;~p~rt:r.':~e~:,:· 
,Su.ltillg'·tr~m: 'the:'e~~~utiO~: ;,O'! ·:the', ;~o jGC't~ ,:' ",,' It ie' c~c~'~e4::,r~~i' .... 

• ' •• ."., .... :: ........ : + "',: • ,', " :' ;,.," •• ' '" ,,~, .,;,' •• , •• '" • I'" ", .• ,: ",,, .':' ,'/,',,-,':' •• :,">,',',::'>"',', ';:":: <> .",-::: .. " 
said. Block'One" in PaJ.o 1..1 to: is'. the:pr'i'va.te',~;l'=opel"ty::of" lJ:,o~e:t,1ia:', 

• I'", , " ",,' , • '.. , ', .,' I, ,.' ,., • '. " " ';.,' ""''.: : • .":" 

:3. Eart' ana:' that ·'she.' is 'inno,senZ$'s. . :p·c:'oi1c:ut111t~. : 
./'" ." 

·T:o.e::·yrino:i~ai:'srouna.s.· of: tllemotio:c. .tOd1sm:tss.~. 

the 'only groun~' '~h1c;O. it ,w111be .nt)Cessary·to co~oider; ·D.ere1n~ . 

'", 
, ',' 

o ,'",' 

1';' The:t pl"otesta.ntisenti tle&toa j~:1:"t:r1el:::' 
" 

and' " 

., 
2.' Tb.1."i "'.;110 'legis~a.ture c~ot:t8.wfully'~ authol"iz,e 

. ' .,,' . ".", ' 

the:aailroa.d.' Comm1eei'on. to ~1xthe'~eOmpensat1on J 

"I 

to be paid 1:1'. em1n~nt . d.ome.1n, :proceeO:1ngi:tol" 
. ~ " . /',.f " : '" " ' 

. '8JlY :prol'er.tyo,tllor~'~,~hs.n·, tb.at ,.ot . e. '. ;puo.lle::',ut1lit,.. : .. 
, ' , "." '" .'." >',', " '., 

Ilh3upport ·of 'thef1rst· :po'in t,. '. protesta.nt:relio.e,' on:' " 

... Section ·14.Ar"~icle::l of theConst1tut1on:O!::'Cal:f.~O~'~~::/,;e·8.d1ig;·. ~.,. ';1 ' .. 
. ., "e,'1' ,"'1. 1 , .. ,'(f. . • 

":pr1vs.t'e, :property zhsllno t betaken'or, .'..... .. 
d.D.JllS.gea. "!or pub,lie use :wi tholltj'llst,c'oI:l:pensation ' 
ha.ving' first "ceon .. ms.de to.' or 1'1:).id.into,co'Ur,t: .• tor;" 
the"oWIler~', . anti. , no'right o':[',ws.y shall bo::e.:p:Pl"o·:prie.t49d.· 
to the use' of srtY.corpor~tionother than ,:tz:nm1e:tp81' '" 
until :full compens1lt:ton ·thereto,r be .first .·,ms:d.e1n· 
money .·or, aSc_erts.ined and.'pailS.' .1nt,o co'tn':,t':fOl".:;.,tAe:". '. 
owner •.. irx:~sl':oot1'V'e: :0:: 'Bn"l' .benefits '~l':om'anY::',1,mFrove- . 
rnent·pro.po5'ed,,:'Qy· suCh co:rpo,rst1on.' W:C:1CA compone:::-t1o:c." ' 
::she.J.lbe ,',c.sc:erta.1ne,d. ~y,.a;' jUl"iT~'WlleS$ ',:9. j'OXy'":-oe:, , ..•. ' 

., ··e.. ,""", J. 

", . 

,"" . ' 
., ... 

':5.,' 

, ',' ~ I , .' 

, . ~ , , ' , 



waived.. 1;1,3' in 0 ther oi vil cnces in s, court of 
record.. e.S sM.ll'b~ proscribed. 'by le.w. "', 

In $0 :f'a.r as' the State Constitution ie·a:f':f'ect~d.. Section 
.. , 

14 of' Article I must yield to Seotions 22 :md 2Z of Article XII 

end. to1egisle.tion in pursuance the:r'eof. oonferr'iDg: :powers u:90n, 

I 

~ny vs. EShleman~ 166 Cel. 640; Sexton v. Atchison, Zo~kc 

~n~ Ssnt~ Fe Rsilv~r Com~&nI. 173 eel. 7&0; City o~ San :oeo 

v. ~.ilrose. Commission. 53 Ce.1. :iJoe. 727,. 730. 
:,r. 

In so f~r ::~S the Federc.l Constitution is ,sffeeted. it :i.s 

well a:r.07;')1 tha.t :t t contains llO requirement for the aseerte.in=ent 

by a jury of the just com~ensst10n to be aw~rdcd in eminent 

domain proceedings. .:Ul that i8 req,uil"ed in zuch proceed1nge. 

in so far as the ~o~0=al Constitution is conoernc~. 13 t~t the 

pl'ooeedingbo cond.uctod. in 0. :fair snd. just I:tt.Ilner .. with' op!,or-

tunity to t~ ownere o:! the property to :preeo:c.t evidence as t,o 

United :'t!'!tee v. J'ones. 

109 u.S. 513. 519; Long Island i1tlt€r Su:oplr Com-03nYV'. City of 

BrooklIa,'~66 'O'.S. 685, 694, &95;' 3:!l.Utl:ln v. ~, 157U'.S., 

54e~ 593 •. ' 

:aef'err1ng to th.ievery ;problem o~ t:'c.1!1 ett~ct o:C' Soction 

l4,. .. ~tiolo'I of the St~ te Constitution, on the exercise 'by t:he 

&J.ilroo.d.Cornmission, sitting without a: jury, of the :po"T/erso:! 

eminent d.oroe.in., tlle3u;9reme Court, of Cc.lifol'nie 9 in the,.· 

!>acf1'1e'Teie:;Ph'one ,:CttC~~, a t ~5&6$8 of' tbe: Report0~. ,.sa1d.:> 

. fth:thc"Cons~tierationof thie' 'Problom. our . con':' .' 
stitutio:rl: (J..:rt.I·~.Sec .. 14) ie to 'box-ac.d e.3 though 
emend.ed. by the :9r0viso, tbst in t:'c.e ec.3e of all . 
:p"J.blie utilities the .power of eminent dOm!Lin me-yo 'by 
tlut::'or:tt.y of tho lcS1s1~turo be vostt;)d. 1Il.tho· 1'..o.U-· 
r,?sd. C.?mmies10n, with.:90wer totast bod:;" to .doter:n1ne 
t.o.opuo11c convenience. e:ne. l!l$.ke $Jl eVls,:r:'d. ~or d.s:ncg.es 
Without .the interv~ntioll of t\ jrrt":T. The reoUirotler!t 
of a.' jur:r tl.:c.d. of ~ prepayment: 'o~ damc.e;eS:i.e "'not'\ e .. 

6. 
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',,,, , 

. '." 
" 
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, .:,.. 

~rt:; of the fadersl cO;c.et1tution nor ,of, tho.tof,.I;i 
~,of' O'tlr ste:t,es.' It ie, in thoee,jur1ediet,iollC 
quite :l. COtltlO:c. !'I"ae:t1co to c:reete boards ",~d;',co::n"; ;, ' 
t:!E:e:tons to exercise the-power on'behaJ.:f' 0'£ the, . 

" steta, ::.ne. to, mo.,'ke, awerds betwoon11t1gante.',,: It ' 
is eel"'.to.inlyt:l':tL~ the.~intAet, 'V's$t,'mo~~rndev~l";:,'" , ' 
o,::xent ,of'yubl1e ut1l:tt1ee1n' their DluJ:t;i!arioU$.,tl,c-
t:tvi:ties~ ).n the ix' c,om:.9lice.tod.1nt,or,~l'elat1one;~',', " 
wher.e ,,:,!,ta:r..1ng of' :Pl'ope:~y,i's ,involved,'~:'D.grest, ' 

, eO.'V'ing"o:f' time and., 0. mO,re' juet a.w&rd: :=1' '''oe: ,e:r.::-,i"" 
., pected',t:l'om e jo,.orned.~,skilled., 3nd. diepe'sS1ons.:t'~" 

t:r'i"o'a!lAl sueD. 0. s the P.e. Uroa-d. ,Com:n1e:s1,on: th1lJ:l ,ev~r,' 
, etln~e, liope!' :e'or tl"Orn' tho hc.piw.zo.rd verd.ic,ts.:~o:e:, ' 

jurie3,.: , And.: very goodre$$ons,therefore's.:ppoar~::,', " 
w~~for the"benefit ,of the s'tS:te'::s,,'Well.o.e' ,for " 
thebenetit, of; ,the' pu1>:L1c s.e:rtvice':<eompsni,e$~" ',.' 
e.wards' as 'to' the l$ tt er, sho'Uld. 00 ,made,', b,y, ,this,::, 
bou, anct, not, by, a:j'O.r.;s'~ It '1$theret'or&:';c:on-,::': : 
eluded."thet'no, violenc'o is don&'to.:th&r"1gh:t,e,: ' 
o~ ~t1t10ner' ,under 'the' oonst,1 tut10n o:t "the ,,'United' 
States-by' th1sJ?rOViso·: ofthe,sto.,te "e'onstitut'10n' " 
:zt.uthor,1z.1ng, the:?.ailrofld., Commiseio:zl: .. t<>;e'x~rc,1so' ' 
th'epo-wer:o'£ em1nent'dom.a.inmld."";sS6e,$:' damage's;!','" ,; 
torO:taki%lg, of',~o!,e:r:t.y~TT' """',,' ,:,;,;,>",:"", 

" " ~ " , I ',I ,.... .< I' . , ,,' 'J" • 

, ,,,', 

, :~his, lea.'Y'es, £'or cons,i'der~~~~n .. ';';~e'i.tsIltr:i 
" " ' ,', , , ,:', ." , ,','. "~"""':"'" ,",,:' .. 1 :~ '.',;' 'J.~:,"L ," .. :':' 'I:I~~'" ");",~,>,r~',,. ;,'''-:::~'.\ . .1 

second., :9~1nt~' tbatthe, log1$lA:t~:t"e- 'csn'not,;:l~1:Y:_8u:thor1ze", 

I f •• , ' 

tl:.e~1lrC>3a :C~:mn1ss.io~:'to' f1X ~:t~' :co~~ne~t1otJ.:~:~,tO<I~~',':9~!~ :~:,:' 
eridn~rit 'd~~in '!'roe~~d.~e'1:o;, ~yp~o~~rty""6t~k:,:t~~'\~hi~'8~> ' ' 

, . '."' ". , , ...' ,,:,' ",.',::IIt. " . '.",'.:, ."J.' ' " " , 

,:J;'~Ubl~e, ;utifitY.>"Pr,o~eet~nt; 'urge~ ,t!lat:,~~%-,,'~e:::'ti,:'1a\Pr1vate,,: 
',> ' I '. ~ • ,; ,", ' .. '.'" "... , ... ',' "J: .' ", " 

, " ' , ., ...,. ' ." J' ", J , ' ' '. • • • ~ • • J:, " ' , .' '. '". " .... ::.~":, ' " , ' 
:pr~~:rty,: us:e<I'tor,',resid.en~e ,:p'lll'posee end. ,that ,the' 'le'gislature:, ' 

'oan 'not'1~~~J.Y::~~thOr:1Z~ the'~hr'~~i,comrnieS10tJ:~"'~~dl~':~Y':'", ,', 
"", ' "'.";;''''', .... ,',:', ."' ... ~. ,', """:':"',,, ,.' '''', ,'.,,:. :,'.,',", ,.""'> ;.,·';",":~~.,,"I .,:.,",::~:' . .'~:,~,:I,I;:"" _,' , ... ","".,,"." '. ' 

circt1lllstsno'Gs?,to,,:f'1-~"tb.o "just, 'com:penset;ton>',tO'be:,,'Os1d,;<ixi: em1~ 
'1 '. I '" ',,;' " .' '" ".,' " •• ' ' .... '. • • 

,nOlli,d.ome1n'~oe,e:e:d.'5.:tigs'; ',:'o"!:', tsking or, dCm3:g'il:ii:':~i'~~rt;ot:",';", 
, , .. ..','.:" " " " , :' <' .. " .: :~" ' ,. .... , .:" :~'" . , .": " "'" ....' " " . :,' .':',' ':,1,' ':.' .'!. ' '.' ',.', I ",., '.' '. , . 

thZlt 'pro~rti.-:'" " , 
" . '.'.' ,. ~',~. ;. 

0/', • 

section,:'4~~;~:f" thei:~b11e Ut:t.l;1ties, Aet"a'llthor1z0z, the~ , ' 

Rsilroed,' Comm1es.1 on '''to':r1x' the ' jUS't'colnJ.' ene'a:t1On, to ,bO,~a1e. 
for 'propert'yor=~,intorest 1nor ',t({pr'operty"to>O&;te.ken;',or", 

,d.amtlged.,1nt~e,separa'tion'6f'gr1ld.Oe :~to:ny,¢rOe~1~:~l3e,1~ied :,:; " 
, ",.,. .. ", .' , ','," , I .. ' , 1 ' • ., , ,".,' , :. ;' , " ••• ':',:' -, , ':, • '. I .' ,:' '. .. I "',: / '~':" t ~' ,'-' :, .. ' .' ,I, ' 

in 8ubsee,t10n (b)', hereof,; 'or 'for 'property 'or ',fJIJ.::;:1n:te'ree:t' m,','or ' .' 
'. '" ~ :. ,',' I, I , 

'". "I , "', ' • , ,", ,~', •• '. • . " • "" .> : ~ :' :,", ,. r',. ) • ',' '" 

,; 'to ,prOP,crt7" to "00 t:tken. :,or~ged. in" the "construc"t,1<)n.'s,lter-.': ." , 
, 0 t1on'o~r~loee.tion~ ,.~e,r"theor~er':o;' ~~ii.'~~~',h~~ovtii:: o:t<:t'~e': 

. ' "".' ",., ", :.':,.,. : ;,,'i" . 

" I ',' .' 
eomm1S81on,,."o:! el,eve.te:d tracks oreubV1&ystorlll1Y' re11ro:ed.,.>or:,"',' 

7.' 



street rtlilroae. over or 'Wl1,er O:rl';! publio road. s.treet. highway. 

or:pr 1v$.te. righto'!way., or of SrJ.'1 publicroP',d;. st%eotor':h~~, . , 
ws,'1' over or ,'W1d.er the' tracks?! o.ny rc,iiroa~teor:por$.tiO%(·:.or'~." '''' 

street, r,e.1lroad. e,orporat i on'" ~ ' .. 
~ho, au thority,o:tthe·IU!. Uroed. . Com.1s.sion . to 'fix, the'~U&t 

" . ' , 

com:pen~t'1o~ 1S:': thUS',l:t:ln te& 'to:propert~' 'o:r·.'an71rit~~e'~t: :iD.,'.Cl": " 
. " " ' , . ,'. r 

: 'I", " >, . I, .", " , '",,1:.,," '", ' 

. to,:properti.-:teken'o~:.damaged.::,1n the. ,separ~tiono:f'"grlldee, .. s.t "; .. ' 
. ' .,' ,,' .. '. "" ,,' " ,',' . '.'_ :', ·,;c· 

, '" .' , . . ." \ I' ""'" " ,'" , , ' . . . ,.' I.;' '.',,' ," '/ , '~... . ,', 

railrOc,;.doroee1llgs':orin the' c·o:rartruetion..alterc;t10nor' reJ.o-
.' '.',". !,'~. :"',.,'" ',,~,.""";' ::: .• ' •••• ,:./.;,':,.:,_i:",,', 

Ot;l.t ion 'of,o'Vo,X'hes~,or ,su'bvre.y· ·s:tructures,.1n,eonnee:~ion.W1 th:', : 

. rai~r~e~",:,eroe'S1nge~":' . ~o··· co~issioXl.e:lu' ·.aot' ':'o~iy:'W~r~:;r~~r~ . 
. . '. :."",," .. ":. ':":"';':' ".', ,,:,: .. ~', ".'.,,'.'.;,', ..... :,. <:' ;,:, 

'ty 1s'taj:en or:·.d.ama.ged·in:.eone.eCJ.1lenOe'¢'£·~:·,o'r.aer::of,:tbe::"":Com';';',·' .- ..• 
. .' . , . .:.' .'.~ ,'.',:::,."~'.' , ' .. -;-,;,". .....,'.':.. >, ""::.,;::.'>:',':~,'~::~::;''. .. 
, mission. autJ:.o.riz.ingor d1r~otillg'sueh:re:p.a.r~tion;.o!'·:,ra11TOe.dJ: :. 

," ! "'," : "',' .' ." • " • 

g:'e.d~~'· ,o~ .• S~Oh~:OO~st;~otioi •.. ~l te;~t'1~n,' or ·:,rel~.e~:t1~:~:: ~:!:~,,~~er~":" 
1 • I J" • I " 'r .::., ,,' I ",' ,j :n:, :~~. • . ", 

. ho~d OJ:', su'b~y:st'~cttll"eSin' eonneoti~n.With rllilr08d..Or~'$s~e. 

:h~taJd.ng'O~'~g~~~:SUl t~' tr~~' ~~E) '~=~;CiS~ Oi~·th~,.'~"!.ri~6~d' . 
Co~1ss1onrs unquestioned jur1sdiction over the railro$d.oJ:' 

street ra1lroc.d c.ffecteo. and. 1e merely s consequence' thol'~o~ 

~n~ an inoident thereto. 
~e c·ese now und.er con~iders.tion eleerl:V 'illustrctes the 

SitUAtion. :he ?eilro~~ Cocmission, on petition of tho public 

~uthor1ties ~ffeotea. finds that the ~u'blic conv~ience c.n~ 

nece33it~ rc~ui:e: tho eonetruct1on of s subwey und~r'the trae~ 

of thO ~outhern ?eeific Compsny at tho intersection of Pnlo 

Alto Avenue and ~ ~treet ~ P~lo ~lto snd authorizes such 

construotion. ~c r~ilrosd com~n:v 11ke111se cgrees. As So 

necessary end 'Wlavoid.3."ole cons.oquenoe of tho construotion of 

the eubwey. ~s c co:c.aition precedent to reaching the eubwnyp 

and. e,s o.n 1ntegr::.l part s:c.d :parcel of the l'lcn. it beoome8 
neeessaT,1 to change the gr~~e of the ~wo streets Which run 

into the pro:posed. subway from tlle ot!st and. on Which t'h~ 1'1'01'-

~:rty of protestc.nt fronte. Ii' the gre.d.e of these f:treete is 

s. 
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not sl tered., in sceordnnce with the J?lS:o.2 una $peci:f'ic~ tions 
,', 

o.ypro'V'ed. by thl) ?o.llro~d Commission 1,).3 p~rt ot the :pltln. there ",' 
" 

can be no $ub~:.v 3.t ~~h1s :POint. ~ro'testsnt urges tha:~ the 

slterat10n ~ the grsde of the~e two str~et$ will damege her 
property ~nd. in$~sts on having this dsmege usoertaine~ ~nd 

1'e1o. before sile will :90rt!lit the $ubwayto 'be c0n3:tructed. 

!t, in en inst~.nce of this kina, the property ov."ner CWl 

resort to the usu:.l ~~uaxx~ :!Iroceed.ings in the eotlrts., 

1 t ie evident th~ t he cen tn.'!).::: mo:t'er ic 11y d.olc.y the exec'!:t ion 

of the ?.ailroo.d. Commissionrs order even though, t}:S here, the 

!'ublic el:o.thorities C.:l.e. the r3ilrosd. comJ?s%lJ !'oro all sgrecd. on 

t~e necessity ~n~ the detir~bilit:.v of ~he partieular project. 

Furthermoro. 1n a ease in v~ich the acilrosd Co~iss1on has 

found th$,t tho cor..s'tZ'.I:lS'.t1on of the project roqu1res the acquisition 

o~ edd.itionel property by the 'railroad.. if ~r.e CO'lrttz views 

d.isagree vrlt:b. tb.oee of the PJlilroad. Commicsion as to who thor 

such t~ing 1e nec~ssary to tho uge. or in o~er contingencies 

tho co-urt m2.y have the effect of interfering With and. et times 

entiroly blocking the ~ro:ect. 

~~~, if ~ t~ e%0cut10n of ~ comprehensive ~l~ for t~¢ 

olimina.tion 0-2 l'eilrc~d. grede croesings in e COIm'!ltlllity, th~ 

property ofaXl.'Ilmoer of land.ovr.c.er3 1z to be to i"..en or d.%!'mIegl3d, 
grent confusion o.na. long d.elays ::night Onsuc' ol" recson of eep-

Corate CQurt procoedi:ags brought oj" or ago.inst the i%:.o.ivid."Qel 

leona. ovr.o.erc. Under the ~roeedure ~rescribed by Section 430 

o! the ?ublic Utilities Act, all tbose issues cen 'be promptly 

d.etermined by the ?~ilro~d Co~iszion in 0 single. com:prehen-

siva proceod.ing. 
The authority of the log1s1€J.ture to co:nfe::- ;pow(:Ifrs on tho 

E~ilro~d Commission under Sections 22 ~nd 23 of J~ticlc XII of, 
9. 239 



the ~t~t~ Conctitution ic 1~1te~ to powers germane to the 

=egul~tion and. control of ~ub11c u".;11i".;1es (:?ao11'1c T"ll!)"Oho:c.e 

snd Tele5r~~h Com"Oeny v. Eshlemsn, 165 C~l. 540. 691. 702; 

Soxton v. Atchison. To,):)ek:J. snd SlInto. ?e Railway Com'O~"ny. 173 

Cel. 750, 752; City of S~n Joec v. PAilro~d Commission, 53 Cal. 

Dec. 727, 730.) 

~he C~8e hero presented is ~~logous·to City of Snn Jose 

v. ?.sil:ro~a. Commission, supre. p in Vlh~.ch :df.l.se the Suprome CO'll%'t 

of Co.lifo~10. hole. that tho ?..c.ilroe.o. Cotll'llission htLs the p¢":lcr 

to apportion to a oi-:y :PCL:-t of the ~~nse of constructing a 

railroad eubwc.y croszing Vlithin the citY' 11r:li ts,. elthough 

the city, ot couX'$c, ie not a public utility !I.e thoso worde 

~ro used. in the ?ub11c 'O'tilities A.ot. ~o ~ilro.!l.d Commis-

of the e~e~e ~S3 ge~o ena cognsto to the inet~ll~t1on o~ 

For tho reaconS hereinbefore ~tated, ~o ore c10Srly o~t~e 

ol'inion that the :?ov/ere con:;o1:rod. on the :.o.ilrood. Co:J::::lic:;;ion 

oy S~ction 430 ot the Public Utilities "Act sre germane ~o cn~ 

Co cognc.te ~.2,rt of the Commission T s conce~ed power to' reSule.tc 

e.nd. ~"J.:pcrvi::::o rc.ilro~d.s ~d. street rc.1lroe.d.s. 

In this connoction, we csll~ttention to the specific fi:d.-

ing on ~Ais quostion ~de by the 1egis1$ture ~ sub-section 9 

of Section 4Zc and reading as follows: 

~~e legisl~t~e hereby declares that ~b-s9ction (c) 
hereof." is en~cted. es a germano and co~te part o! 
~d as sn aid to tho jurie~iction of tho railroaa 
comm1seion 1n tho sUl'crvision snd. regulst10n Of :-o.i1-
roed and. street rnilroed corporetion$.~ 

;;;" are of the o,inio:n t:b.at the mot::'on to dismiss shouJ.d. 

be denied end. th'lt tAitl proceed.ing should therc:liter bo sot 

for ~urther hoe,ring on the icsues o~ :tect herein pres~ntod. 

10. 
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":Ie suotlit the folloW'illS form o-Z or~er: 

OED E E. 

Loretta. Z. Rc.rt havil;> :oved. to dismiss tho ~bove entitled 

motion having been' filed ~a said motion being now I'0~~ for 

d.ecision~ 

tho s~o is 'hereby d0nie~. 

ord.eree. filed. c. s the o;9inion and. oretor of tho ~31lro::ld. COtl-. 

:ission of the State of Csliforni~. 

19l8. 

~J/~ 
~ ~ ,'/ , '<"- . .... .I , ~. 0' .• J 

I~~~'~ 

~
/r ,., ~''' ... ' -
'~'~" ," ;·1 '''-';::',' .. ' "'"t,"'" ", 

'~ , 

Commis$ionors. 

ll. 
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