
Deci:::ion 

:B~:SOl~~ 'X:::£ ?AILROJJ) CO~ISS·ION. 
OP 'IE::; S'XNrz OF C;.LIFO?1;IA •. 

---oO~---

. ,. ..................................... .- ....... . 
In the j~.tter of the ADplication of 
CAL!?CR1~!A Y~S~~R;.ILRCAD & NAVIG;~ 
TION CO~~~7Y to refund to the Union 
L~ber Comp3nY and the Irvine & Uu1r 
L~~el' Co~pany Ch3l"se2 cOllected in 
excezz ofth03e agreed to by contract • ..... ~ .•.............. -...•.•••....••.••. 

· · · · · * · · · · 

C. W. Durbrow 'for il.pplieant. 

E' S';.jl;:,~,,· ~.~ C .( i . • ~'. omm ... Z:3 onere 

OPINION. .... - ............ _--- , ' 

The a"licCo."'lt herein io a common co.rrier ::J.nd itz2tock. iz 

om:.ed. by the Union LU:lber Corc.!,~y. A :portior... of the :'03401' :;:,p-

plicc.nt ...... s,o conztructeo. by the Unior.. Lumber Compa.."lY '::'0 a logging road 
, to be uoed in conjunction with i tz lumber ·o1lsineos. l'heres.:f'te1' the 

aDplic~t was incor~o=~ted a3 a. common ca.rrier 'and the' stock rezerved', 
• <' \'~' " ;, 

by the 1Jnion I.Ult.'be1' COiD.:pa.ny. P1'io1' to such incorpo1':l.tion)(~t" 'the-~Ir"' 

::?licant ,.on the 17th day of March, 1903~' ~t·:o.e mlion Lumber Co:n~c.ny ... 
c::.tered into o.n ssreemeno: wit.h Irvine &. :!ui1' tum"oer CO::l::;>~ny,.<by ,tlle . ' 

I,-.;.:n"oe::- 'CO::l)/OllY 2houlc. gra.nt to oaio. Union Lumber Com:9~y r:!.ghts.ot 

way' ove:-i t~ land,. o.nd in conzider=.t1on for co.id. grant or rigb:tz 0'£ 
, .. 

wa::r tb.e Union Lu:"oe::- cotC.J?any c.greed ~o tr~llol'o:rt '/)7 ,500~'OOO i'eet' 

feet. :S .. M. . In add.i t.ion t.b:eret.o t.he union L'Um"oer, Cor:.::;>c.ny \V3.C to 

t.:'~Z!)o::-t 1000 cordz of' t3.n "oO-rk at· the zc.n:.e 1'o:te, to 'be ,esti=:zted . 

in thouze..nd feet, a."ld v;~z to furnish whD.r!nge o.no. veozelz· ~t Fo:"t 

:Sro.ee for tre.."lo:?ol"t~,tion of o~icl forezt p1'o~ucto. l':6.elrvine '& ~u1r 
" 

I.m.ber co:t.pany We.3 to load. all cc.ro furniched it at. i te mill'a .. 
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Should tee Union Luc'ber compo.ny zu'beequent to said. agreement extend 

1 ts ra ill' oed. to the Tovrn. of ";1111 ttz, or e:::.y point eo.zter1y o·r tile 

land.3 of !rvir.e &: !luir Lum~er Cor.c~:::.ny, it v::az ae;reed tlu.l.t. it. would 

transport forest produetz for 5~id !rv~ne' & ~uir Lumber Company !ro~ 

1 t$ :nillz to the Tovl%':. of \7ill1 tt:3 $ond 1r.termedic.te pointo:..t ratez: 

There~fter on ,;the 30th d.ay of lllZarell, 1907, c.fter the 1n-, 

COl":90 l"stion of the o.:9l'lic~t, a tri-lmrt1t¢ agreement was entered :i 

into 'bet~een the ~,~licant ~~d Union Lumber Comp~y and !rvi~c & 
~W:uir Lumber Company. which "-3 fo.r as the matt.er "o·efore th1 s Co:-

mission is concerned is merely a rc.tific~tion ot the forme·r o.sree- . 

ment 'between tlle Un1'on Lum'ber Coml"a.ny ::.nd Irvine &: ~u1r Lumber 

On the 18th day of .Tunc, lS12, apl'liea.nt tiled with this 

Co-': ~!".io'" ~ .. ' t"" 1.oc-:.l ";;I .... ei ... /:"-...,'!'. "'-:. .... i Jto,. ·~o 1"\ A C '0 C ":"0 or. e~.('ee·ive· .......... _ ~... oJ ........ • .. _ ........... ...Ao .. ' • ...,.., • ..... .. .1.1 .. oJ, 010 • .., . 

.T,;,ne 20, 1912,. which te.riff provides for ro.tee on forest prod.ucts' 
. . 

ar.d l'l,;,m,oer ;between the poir-to involv.cd in the eontrc.eto -heretofore 

referr..~d to, higher thc.n the contract r·o.te:: of $1.75 per thoucand . 

feet.·'i. considerable ~')ortion of tile z'oec1t'ied amOi,.i.n::. of forect 
,/, covercd.,:by. tile c.ontractJ:iae~ecr... , 

proo_uct~:.;tx:c<x:r·:noved.'·cCforc ti:.e a:n~lic:mt becrur.c a common carrier, 

'but on ",,11 ~ucl::. co=o6.i tie: tro.."lcportcd suo eeo.ucnt to the eff'ecti vc 

date of' the tariff.mentioned n,~li~~t hcs collected the reSMlar 
t:n'1ff rate of $2.'50 pCI' thouoo.no. feet, and now seek::; suthor1 ty 

to refund. t:::'e dif1~crence -:'0 the Irvine & Muir Lum"oer com'~:r, o.nd 

likewise to be permitted to trar.0l'0::t the re~i:r.ci,er of· t.l'lc:,:~::iount 

covered. by the contract at. the lower rc.te.. Al'Pl1cc.r.:: likcwize ~zkz 

to mD.ke certain refund~,without specifying the ~ount tllel"eo~/to 

th~ Union !.umber Co:,nny, ·out ! find nothir.g in the evid,ence or 

:mount of forect product.o involved are tbe proDerty of Irvine & 
; 

:l'oZui:r !.u:r.ber· Compc.ny. but even were thiz not zo it could. not ·oe ureed . 
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th:l't 'there VIS,S l?.:r.~ equity in :l rco..ue st of the Union Lumber COtl,::.ny 

to be si\"'en the advo.n'to.ec: 0-: 0. :'~\.te fixed 'by co:r..trc"ct \vl'lcn 'the: 

cOIl,:;r::.ot wc.s \7i th a CO::mOIl c.o.rr;,er entirely ovmed. by. 1!ifJ.1d. .. comp~ 
, Applicant "caces, its l'eo.ucot on the proviciono!' Section' 

,/ 

17-4("0) of the!Jublic'Ctilit.ieo Act, onC1. !J~.rtic'Ularly the :proyizo 

t.nc:'cin. S~id subsection read: ae followc: 

'fExce:?t ~,!! in thin zcction ot.herw:i.ce prov;!.d.ec.i., '::.,. 
no l?uoJ:ic, utility I 'oc.o.ll charge, <ie::lO.n.d, collect or rece:;1j"~,;~'::' 
0. greater or less 0:: d1:"fe:'c:::.t compensation for any,product 
or cor.u:odity furn1~7c.ed or to 'be furnieAed, 0:- for o:ay zer~ 
vice rer.dc:,e6. or to be rendered., than th.e :'ateo, tolle, ... 
:-e::.tc..lo end CA,;,'U"eeo ~pplico.blo to . ouch: product ,or co:rm:.odity 
or ~e::- ..... :i.ce t'.e zl/ecifiecli::. it~ sched:ule:on file o:J.o: in' . 
effect ,~~t the. 'time, nor shall any such. pil"olic ut1llt.y refl)...""ld. 
0:." l"ctC.i t, clirec";oly or indirectly, in .:l.nY· m..~er or "oy ~ny. 
device, c:n:y !,ortior. of t.he r~::.ez, t.oll:, rcn-:~.l.e allo..,chargco 
co s!iccified, no:' exte:r.c1. 'tIO atly cor:')ora.tior.. Ol· l'e::-mon o:r.;/ 
i'0~'"T.l of contr~",c't or ~ercettent or ::.my rule or reeu1at.ion ',' 
or u.."lY :f'D.cilitY 0:- l'ri v;l.lege cxceD't z'Uc~ ".8 arereeula.rly 
and unii'or--ly extcn6,ed. to ".11 COrl)Ora.ti ono w-:.<l ~er sona; 
pl'ovic.cd.,tha't the cOIT.Illicci,on -m::..y "oj rule or order ect:l.blicr. 
c\lch ~xce:9tionz froe. t.he opera'Cior:. of -:hiz ,roi:l.i"o1:'t.ion a~ ,''''' 
it :nay conoider juzt tI .. nc:. 1'eo.cor.3."o10 .:loS to c~ch public': ".:4t111 ty." 

!t it" not entirely clec.r 'to me just \'l~t t.:he· :p0v/cr 0-: 

the CO:D:llisoio:r.. is under the :provioo in ";ohio section, "out ii eertc.in-

1y doez not e::1!)o":;c,r the Co·c:d.ecion to al':9rove dizcrim.ir.e.tionc, end 

! ~ clearly 0:'" the o::?ir.1-on th~.t to permit tnie csrri~r to eharze'·· 

o:r.e ro.te -:'0 the Irvine & Uuir T.l1.lm'ber Corc.,~ny b::t re:.zon of·a, contr.:.ct 
, . 

entered. into here'to!"or'c ''between z:.id. Lum'ber Corr.pany and 'thiz. common 
"', " 

.c~r:'er, and. ;anothcr r:;I.'te to othc:: eil1x>pel"z z1:.ilc.rly si tuc.ted., 

It was $UeecSteo. o.t tile hco.rine; tW.:t the ~!,:9l1ca.nt pu"oli:3h' 

.:. r::.'Ce of $1. 75 iIlz-:e.:~Q. of i te present rc:.t,c of $2.50 J arid t:l:lrOVl thiz 

. 
~d ~ct il.~.: .... ine gone into the 'X'c~eo~aolel"lc::::cof 'the ch=.:-Ze" :tn=:.~t:.uch. 

as the sc.me vTe.s not in issue in 'tAis case,' VH: co.nnot a.t ihis time' 

reo..uirc t:o.st t,llis'bc" done. 

" .. 

we belic".rc'tD2,t contrf.l.ctc between :l. ut.ili'ty o.nd it5 ,3tron:::: to:- .:. 

V'o.luc.'b1e con::::ici.eration, ent~l"eo. into in good ,f:;..i th, ~ho\lld be 
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.:oesult in cli~cr:i.mir..Q.tion, but., an' 

:..::?proval of thic contract on the t.ertlz desired, would am 0 Wit..; cert~;j.nly 

to ~ di scr1:inati on. Thi e carrie:r MS qui te 1/= o!?erly cc,.llec'tce tile 
I, 

ts-ri:t:f' r$.te on the com:06.i ty involved zir..c c ! 't "oeca.:ne c. eotrl:lton 

C$sr:!.e=, z-.."'d :!. t ehoulc::. be re~uired to 6.0 so het'e:l.1ter .. 

! have no 6.ou·ot of tile ·oon.::-t fic.e:: 0: -e:c.e 't=C.r..2~ct:!.on: .:1nd· 

. , 

of vrs.y i.r..":.d other ;pri vilegea to t~e c!?plie~,nt and. i "Cts :predeccczo:-, in 

return -:0-: this special 'rate, and if a way c~.n ·oe found. ""hcrc~oy tbe· 
. /j,., , 

" 

intent of the pc.rties 'to t1'leze cor.t:'acts cor. 'be effectua.~ed. wi t:::'o~:t 

working o. c.iscr!mi:".ation, it is my 'bel1efthiil-t t?.ds Co:m:iesior. zl':ould. 

o.p,r 0 ve tlle sa::.e • 

O~ attention ic c~lled to the c~oe of Welcetk~ L:!.~t,and 

Report 50S. In t.hat c~.se Co=1:sioner' H:ll"lan, c:pcakine ~or, the 

Com::.:!.zsion, in referring to $.n a.rr.'lngemcnt e,imil~ to the' ot.:e hel"c 

:'nvol vee., c,oyc: 

"I~ thic connection it is proper to add ~h2.'t the 
Commi~oion doec not ~9prove ~he pr~ct:'ce of come c~rier~ of 
re~~yir.e adve~cc~cnts ~de oy a shipDer for the conetr~ction 0: ~ switch tr~ck "oj" ~<inz an allowcr-ce to him of ~ de!i~itc 
$.mount Oll e~c:c. csrlocQ. 0'£ :freight silil)pcd to or fro'!1J. Aiz 
~u:f'acturing plc.n't.:' Such o.:l o.rro.nee:::.ent :presont!: too m.u.ch 
the :l:pl?e~ance, of a 'Ul"ch~ee of pro!lerty 'by the c3:rier with 
tr C1.."l$!? 0:' to:t i on',' which i:; contrary to tile2=lrine!plcc 'of 'the 
Act. Undertakingz of thi~ nD.ture ought to be evidenced by 
z.. w:-i tten cor .. "Ctract., ::!. copy of which ought to 'be filed with. 
the .co'!'t'J:4iozio:r.. Althoueh po.ymento to bcm.:.de "oy the c~rier 
to the zhi"er under such contr~ct3 mc.y properly be detcnc.inec. 
0:' "os-sed on the nU:loer 0: c~load shi)?:::lentc m::.de to 0:' f::om' 
the in6,ustry, such pa.yrn.ent.s oue;..1.t not to' be ma.de 01;.'t 0'£ the 
rate as each ccr ie ~ovcd, but ou~~t. to be made out of ~v::.il
cble fu..."lds at, th.e end of defini te interv$:.l~" zc.y of six ~onth= 
or a yee:. W':."l.cnta.e entire co~t r..e.z 'thu::: ·oe0n. refunded, .. "" 
resI)o!:.si'ble officer 0:" the eom,:9$J"~y OUgAt to ,file with the· 
Co~izeion ~ verified ~tatement of the deta1l~ of the entire 
t:,~:::r,ctior.. " 

It cc.nnot be doubted. tr~t 3. co.rri er :ahoUld. 'be l',er::.i tted. 
.' 

to p:2y ~ agreed, ,rice fo:: rightz of way which :;t ha~ secured.',: 
I I ~~, _,'I 
" ,' .... -...,4. 

The trouble ".v:',th the prezent {\rrange::r:.ent, however, i z tho.:'t it'" iz 

difficult to determine the aereeci. l'rice. If the entire ;::.:nount' of 

fo:::-cst ,roducto covered by the c.greement :::.ovez, c.nCt 'the r~te of, 
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$2.50 !,el" thouc~.nd fee': :no,,,:, in the Cl.J;l'11c::....;.t' 0 t:::.r:i.ff 10 Cl. ::."c~zon.::."ole, 

rate, Clr..d tile:-c V/(;.:re no otile:- coveno.."l'to in the contrc,ct, it would "oe 

ea~y to~etermine th~t the ~o~~ as=ee~ to be p&id for the right 

0: way was tl".e clit'ferer.cc be-:weer. such rea.oonable rate of ~$2. 50:: ", 

,ert~cuscndfeet e~d $l.75 per thoucand feet ~ultiplied by the 

nUJ:lber of thou:::c.nd feet movl::.g.. VIe r..o.,ve a. riel'lt to $.oztune I hO"Neve:." 7 
0, 

'" ths.t thc $2.50 l'er thoueu.nd. feet is ~ .. rea::;on~ble rate, ~'"ld i! theh 

, 

officerz of t~ece eompaJlie:: =:0 W'iJ.linz to :f'iJ.c =- verified cto.te:c:ent 

with th1z Com:ai:.sioc to the effect ~h.o.t under :.::.11 tile ci!'ctml:::t.::r..cco 

the !rvl:::.e, & :!uir Lu:r."oer Cor=.:p~.ny to the Cc.11fornis. Wectern Railro2.C. & 

l~aviec.tion Com:p~.ny er..c. the Union L~"ver CO:J.:pany nIl' 

:u-e re:..:.sono.oly worth -:he aeeregatc s:ount by which the i're1gh-: rate, 

~.t $2.50 ,er thousar..d feet on t:C:e entire :lmount of COr::mod1tY,1n-

vol veo. exce'elis 'the etlount w:'l1 Ch would'" 'be ,aid. at the $l.75jier 

then.! thir...k the Commission silouJ.c1. inte::,~oze no oojec~ion'!jo the 

::?ayr:;.ent 'by ta.e :::.pplicar..t to, the Irvine & Muix: Lumber Com,o.ny of t.he 

s::oun':. so found leec the o.:r.ount' v:hich i'.ac1 alret-l.o,y been in e~fect. re-

oa::ed 'before t!lie applice.r:.t became a com::on c~rier', and! recommend. 

thc.t such a. procedure ~oe - a:9l'roved. P.o f3::: as 'the present sppl1C:l'tio:l ' 

12 concerned, hov:ever, it cert&ic1y SAou.ld. be, ci.ic~icced, and whc.~evc= 

pay.=ent is m~d~ conoi~ere~ as ir.dependent of the rates 'but ~D a 

I reco=mend t~e following form of or~er: 

ORDE? • - ... -- ....... 

heretofore filed i t~ ::!.>:plico:tion wi til. t:c.i s Cornmizzion :::.oking to 

$1.75 per thou:::::.nd teet on forest procucto oetween !rmulco ~nd 
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Port Erazg~ a~ ~rovided in ~ certain contract referred to in the 

Opinion, i~2te~d of tne r~teof $2.50 per tAouc~d feet ~etwecn the 

:~o. 3, ei'fecti ve .iu.."le 20 I 1912; .?:ld a.. hearing ha:ving 'been held 

o.r..d 'beine f .... 1ly a.Pl'riocd i1: ~helirCmice$) 

IT :r:S EERE:BY ORnERED thc1.t the said :::.:pplic~tion be a.r.d 
" 

The foregoing opinion and order :::.re he~eby~~provcd and 

ordered filed az th.e opinion and order of the Ro.ilro~.d Comr.o.iz:ion 

of -che St~te of Ct..lifornifl •• 

Dated a.t Sen Francisco, Californ;,~, thit /1 ddS-YO! 

A~ril, 1915. 

. .. 
Commiz£ioner3. 


