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oprrr'rON 
BY TEE CC~~SSION. 

'1'".:.10 ie a.~ action to recover the· Gum o!, 

$1)9 .5S') being a.l1egee. ovc:el:a.rees on carlOAd ehipme:its O!hay, . ... 
alloged. to have "coen traneported eve::- the line 0'£' the~ d.ei'elldant 7 " . 

::a.ilwa.y co~e..ny 'be'tween ~ovc:r.ber l5 ;," 1910 'ana. M:ly '27 , ,1912" fl"O: " 

~oin~s v:~et of Le.:e~~, C::.l!!orni~, to Zen 7re.nc!QcQ. Com~la.i:oa.nte· 
I J 'f >.:' 

ba.se ~heir ~ct1on on ~wo ~i9ti:c't g:0un4z: 

1. T".o.ey c1e.1: t~t tha c~rgoc collectod. o.re in viola.-

~ion o! "lons aM short ho..i.U. provisiollG foUllCl in ~he Co=sti tutio:c.· 

2. ~ey cla.i:= ~het, entirely 1Xl'oGpoct1vo o:!lo:lg a:!ld 

Ghort ~ul cla~&ee> the char;ez collecte~ wore in and o! tho=zelvec, 

~j~t and ~ea90neble. 

The:p:e..ye:: 1e for CJ: ord.or dixceti=.s the :pe.y::lcnt of 
.j' 

J repo.rat:!.en a.x eommallC1.111g the d.Ol'C:ld3.~t3 hencc1'orth to do.oic·t't:t'o:l: 
,:. . 

c~rzine a. :,a.~e in cxeOGe of $1.35 vcr ton a.,plying to ca:rlO3.d. 
,~ < .. 

'l'lle' de!e::lO.ant moved to d.icmiee t~e complaint 0::' the ground. that.· 

thio C'om:tioziO:c. ha.c no j~ied1ction to award the :relie:f"p:a.yed., for. 
, ' 

, . 

:::l ~olli:g on thiz moticn> it "ceco=ee neeezza:y to 
, , 

exe~i:le with care the consti tutior..c.l. o.nd. .ote-tutory p:-ovisiO=.a , . 

2 
Q' 
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:rela:ting to the aU"oject .It.3.ttor· o! thio actio~ .. anc1 in e:!!oct 

~Jr duty to conci~e:r all those ,rovioion&, i~ SO far ~z posoible" 
to be constit~tional. If ~ny ~rovioion, ei~4cr in t~e Steto co~ 

1 t io for the' eo"t::ta a.nd not this COmmieaion to mke the declare.-

t1on. ~~ ~ur,poce will be to try to aGeert~in the =caDing o! 

theae~rovioio~ an~ their applio~bility to tho ~reGent ~roeeed1ngl 
on the e.ce~tio:c. tl:at these :roD,ective ~rovioior.z a.ro 'no·: :. viola-

tion ot the State or Federal Conet!tution. 

tiec a~ ~easonablonesa of the rates. 

I. 

~ ~ SHOR.T ~ C,;.;L;;.:;,A;;,;;;U;,.-S;;;ES;:,;. •. 

Section 21 o! Article XI! o! the Constitution o~ tbis 

Stc.te" prior to its a.::eXld::ent on Oeto'bo1' 10, 1911, :roo,d.'s,g t'ollowe: 

~No dioerimi~tion in chargee 01' taeilit1ee for 
transportation ahall be, ~de oy any :rail:roe~ 01' other tra:c.&-
~o:rtation eom,any between place3 or ~ereons" or in the 
facilities for the t:ra~port$tion o~ the e~e cl&soce of 
t=oi~t or ~~zcensere within thio 8t~to, or coming !~o: or 
going to o.ny other ztate. ~aon~t a.nd proE~=9 tra.~ortes1 
over a.r.y :ra.ilroa~ or "o"laa.nr otMr transpo:rtation c·oIl:po.nl.. 
or i:lCl:.vid'I.:AI, 0 1 oc el·:.verod. o.t a.ny. eta.tio~*a.n6.ing 
O=-P6:r-oe I 37-;c~rCalf6'reY~~g-~e~0' ':!'~~~
Zt1o!l or ~Z"~c.:z.-Pl'C!S'C!:t'-:y 01: tzo S~C cl:;:SG, in ~j:-.o 
s~ecr.ffc-rro~~ilYTWe~~a"~o~~~<a't e::: la....""U1ng. 
Exc-::rs!.on e.n~-e Ol::l::t.::tati on- tickets =.Ybc iozuea at c~ecm -
rates. ft , ' 

!t will 'be :loted. that the lone o,nd. ahort be.ul· !'l"oviz.iOr. 

of thio zeet1o:c. e!f:!'e:rs :cs,terio.lly 1'ro:l1 the J;)rovision generally 
. . . 

co.l'l'ier shall not che.rge 3. grea. tel' co:npensation !Or G; tl"o.~p<ir-:c.tioz:l. 

fo:: 0. zhorter t1le.n for a. longer <iieta.:nce ovor .the oa.me li'llc o:r. 

route in the'sa.ltc direction, the oho::ter being inclt:.ded. wi,thin tho: 

lox:.ger clista.:::.co. E:e::.ce, it Ei. COltmO(.4i ty 1c tra.ns:ported,_unde'1"·'·tb,c., 
p::eecnt usual l'ule f:roz: ,oint 1 ... thro-::.gh pOint :Btopoint C, tho 



ease falls wit~in the rule. ~e ,roviaione o~ the Conctitut1on 
of 1979, however, look only to tho point 0'£ d.eetine:";ion. '!he 

offenso ur.del' those prov!oions wa.s not eomplete.utllcs& other 
traneport~tion was =a~e for a leaser charge to some ftmore dio~nt 

eta.tion~, ~ort or land.i:c.g," i.e., to aome point D beyond. pOint C., 

San Fra.ncisco ana. :),0 leaao: cha.:ge to s::.y more d.1clte.nt ,oint 'beyond. 

:r:ence ~ u:lder the fO-c,ts o! thil3 case, no ca::.~e o! s.ction aroso ~cr 

the long a=d short ~ul cl~~o o! the Co~titution of lS79. 
2. (Wright Act) •. 

On Ua.rch 19, 1909, ti:.c so-e3.l1ed. W:t'ight Act wa.G 

e~proved. TA!e act remained. in o!!oct ~til February lO, 1911, 
O:l which day it wae =o~os.led. 'by wlla.t 1c bown a.e the Stetaon-Zehlcn:.c.n 

Act. During thiaperiod. .. a conaiclera"ole ~:wn"oor of eb.ipl:lc::.tG, referred' 

to in the complaint in ~ie ,roeeeding.. :oved.. 
The Wright Act p:rovided for the o:rga.~za.tion of the 

Railr~eCo~iozion .. and. ~e!ined its ,owers and. d.utieB aDd the powcrs 
Section 31-~ contained a 

lo~g ~n~ shor~ ~Ul ~ovision di!!ering from tbat cor.tained in tho. 

Co:wtitution o! 1979, concu-~e:c:tly in ei"feet,an6: ,rca.dine. &$ 

:f'ollo~G: 

ftNo cozon carrie: subject to tlie provis1onao:t this 
act~ shall charge or receivo any groater compenoation in tho 
agg:e~te for the tr~ns~ortation of paecengere Qr o! ~ like 
kind o! property> undor au'bata.ntia.:.ly si:nile.: eirc'U!nsta.:c.cea an6. 
co~itio~~ !or a shorter than'~or a longer di0taneo over ~~e 
ea.:e line in the same direction~ tho shorter 'being inclt:.~cd . 
withi~ the lo~ser distance; but thio ohal1 not ~e co:£trucd 
~G e~thorizing sny such co~o~ carrier to char~ an~ receive 
a& great a compe:aation :tor a shortor as tor a longer ~Gtancc 
ha.~. " 

longer haul for the leazer com~eDS~tion w~s ~de from ae well ~0 
, -

~ 0. :o::e ~iota.nt point t:ba::. the ehorter :b.a.ul. !'hie la.:c.pge would 
I 

Goe~ to ~pply to cases mueh as thoee n~n under concider~t1on, in 

which ~hip:len'tG 01' hay arc a.llogc~ to, ho.vc 'been t:t'e.napo::ted from" 

Lathrop to Sa.::. Franeicco a.t ra.tOG lese than those cha:"ged !or' 
zi!d.la.r a'hipcente troe Altamont, Goecken.. Ca.rbona. a.nd. Li ve:rmorc .. 
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· a.l,l ~:r whieh pla.cee a.re inte:::meo.ia.te ·oetween LatMOP a.Dd 
San Fxa~cicco. Cou:eel !o: the de~e~~nt, however, drawz 
et~~~tion to the worde ftunder euoctantial1y similar circume~nceB 

I 

\ 
~~~ eonditionc ft a~ eontends that the facts alleged do not fall 
within the sta.tute, for the reS-SOll that the ci:rC=$ta.neee a.!:t:ect-

1ng the lob-ger a.nd. the shorter h:3.'t:ls a.re not stibote.:o.t1ally eimi-
lar, in that the defendant ~ot meet water com,etition at Lath:op, 
~he :o=c die tent pOint, an~ not in tho shorter ba~e from pOints 

west of Lathrop, inte=me~iato between that pOint aDd San rr~cice~. 
, WriP'At . ' 

Section Jl(d) o! the~ ~i:rti:u Act 10 subota.n-
tially the ea.:e as Section l.j. 0: t1lo !nte:-etate Conur.erce Act as it 
sto04 prior, to the ameIldment of June lS, 1910. Under tho etetute 

3.0 it origir.e.lly etooc1, it was re:pee::eCy held tJ:.at t:b.e oarriers 

were relievod fro~ the restraints i~oaed by the section whenever 
~ctUAl Or ~ote~ti~l cO~Gtition o~e:~ted to compel the acee,~nco 
of lower ratez fer the loneer than for tho shorter haul. 

Atehioon, Tope~A « S~nta Fe' Railway Co. va. Denver & New 
O=lee..ne R.F:,.Cc .. , 116 wO.s. 678~ 6$:;. 

~nt~ratate Cg~~rce Co~iosion v~~Atehicon~~opc~~ & san~ 
~ e .t'I. .Ceo .. , ,0 Fed. 29;. ' 
TAat tho e~e eonetruction will be given to Section Jl(d) 

ot tho Wright Act, ~hich zection wae a~paro:tly co~ied fro: the , 

!~teret~te Com=eree Act, 10 ele:entary. Whether the c!rc~~ncee 
and eo:cii tiollZ s-ur:'ou:.ding the longer ho:ul in th10 eo.ce were or 
were not si:nila.r to. those 6'tn':'Ounc1.1ng t::.c ehorter haul is a. que£r.-
tio: of ~act, ae to which ev1dence ~t be taken in this proceoding 
i1' e. right could. a:'ise and did. e.r1GC under the 'Virigl.t Act a:o.d. i1" 

thic Co=mioeion is now in a ~oaitionto enforce that right. 
If the ei:c'UlnSte.r.cee, a.nd cond! t!OllS surrounding %C.ove:ente 

from Lathrop to ~n Francioco and!ro: 'intermediato~ointa to 

San Fl:o.nciaco were c.ubota.nt:1a.lly zi2l:!lo:r, it seemz clear' the:t eo. 
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right to 'be COl.1l!,:)ensa.ted. tor a. 10BB sustained. 0.:-030 u,ndor tho 

Wrigbt Act, ".lIlc1el't~e factc of tbis case • The, oolution of the 

. 
actuelly ee~~li3hec1 tho do!onda~tT$ ratez or charg~6 a~plying to 

the !~cto in this case. By the Proviaione or-Section 22 of 
Article XII o~ tho Conatitution'of' t~ic State, ~c it ctood ~rior 
to Oetooe:- 10" 1911, it wae. %ade the dutj: of the ?a.ilroa.c1 Cor::mis-
cion ~to establish l'~tes o! e~ergee tor tr~nsportetion Of po.~zen-

. 
and. publish the zamo tro~ ti~e to time, with euch changes as t~cy 

were made ftconcluaiyely j~st and roas~na~loni~ all oontrovcl'oiez, 

'both civil and cri~ir~l, and a railroad corporation or trana,orte-

tiOD co:~any which tailed o~ refused to co~orm to auch ratez as 
the Railr0a4 Commiocion should esta.olish or which should. chc.=eo 

rateo in exeeas of tho:ceo!, we.s &ubject to 0. fine not exceeding 

$20,000 for each offense. 

Acting under this provision of the Co:ztitution" the 
~ 

Railroed Co~iosiou on ~unell, 1,O~, aa ohown by its :inu~ea, 
, 

e$t~~liched t~e r~~es of charees tor the ~r~n3port~tion ot',~ocon-

gcra ~nd freight on wh~t 10 kno~~ ~e ~he Tesla branch of the 

7:este::n Pa.cific Railway Compo.ny I formerly ownod. 01 t::"e Al'a!:edS. an6. 
Sa.n J'oe.C!.uin F.e.11roe.d. Company, 'bet\Ve~::. Stockton a.nd. Tesla. Thoro 

is no record t~~the Co~ia3ion ever e3tabliz~ed any other rates 
to be cha.r ged by' c1e:f'o~nt a.nd po.rticul.:t.r1y none covcri::lS' the move-

:cent in q,ueatio:c.,."Ii"hi:'c t~e Wright Act "Nae in e:f'fect. On' Juno 11, 

1909, Auguz~ 2, 1909 s.nd. !~over:b,er 9, 1909 the COmlties10n e3t~"o
liahed t~e rates then in o!!eet on ~raetically sll thetr~~por

tation com,anies of the State, but no action other t~n that of 
., 

J'u::.e 11, 1909 "aee:s ever to have 'been ta.~ell d::.tting the periocl 0'£ 

thehright Act as to~y of tho defendant'c ratec in thia State •. 

If the PAilroad. Commisc1on had eata:olished. the rates to 

'be charged 'by this detend.a.llt for both longer a.nd allorter haulo I . 

itm1gh't well be held t~t the d.efend.a.nt coi!ld. not the:::ee.1"ter" 3.G 

,... 
-:;)-
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long az it conformed to the rates GO oct~bli0hed, be co~pelled 
~o pay for a viol~~ion of t~e long and shor~baul elauze. Ot~e~7ioc, 

cha=ee~ t~~ rates eetcbliahee ~y the Co~i3eion and also a tino 

up to $20,000 for eaoh offense if it failed to charge those r~teB. , . 
It ~ould be compelled to p~y both if it obeyo~ aDd it it di0obeye~ 

the RailrOad Commisoion'~ orde:. Thero would ce'much reason.tor 

~olding that after the Railroad Commiesionhad established the 

ra.,teo" :3.£1 co::mandec1 "oy Section 22 of Article' XII of the CO%lZti~

tion" the long ~nd short haul cl~uso 01 the Constitution would no 

longer ~v~il ~ shipper except ~s ~ b~zie for an a,plicat~o~ to the 

COm:iasion to cha:~ the r~tea eat~bliahedby it so as to ,conform 
; . 

to the long :t.:d. ahort baul pri!!ciplo eeta:oliahed by' the Conzti tu-

tion. It 'becomes u:l:l.eeesoa:y" :!lov/ever, to consider th10 Cl'l:.o3tion 

turtAer at this ti:e ~or the reaao~" ac heretofore at~~ed" t~t the 
?ailroac., Commisoion d.id not' during the ~oriod. or the Wright Act 

. . I 
erate."olish ~he r:. teo Chol"ged. or to 'be c::'a.rged by cie:t:.endant onmovo-

ments of 11&y ~ra.nzported. "oetween the 'points specified ill'the 

T.:l.oae rates v/ore railroa.d.-ma.de:.rsteQ 

and not ste:te-::e.cle :r2.tea. Ao heretofore zt~ted.". i1' the'.'circum-

ota.neee e.nd concii tionc curl'o-und.ing the- longer and the allort'c~ 113:~ 

::ovemente ,·Nere e'l.:.'batant1allj ai:!111u" a. a:t:."oeta.ntive rigb.t:':to com-

pen~ation arose ~el" the ~risht Act. A :emedy for th~ enforce-

Sectionc 20 a.nd. 21 of the "Wright Act" provid.ing '!o:r a.n i::lvcat1gs.tion 

"oy tlle Ra11roa.d. COlll::liaoion upon cOltplaint :loG to any v101.:.t10:o."oy .3. 

t::anap-orto.t1o11 cox::pa.ny 0: any ,rovision oftAe a.ct or o!the" Con-' 

otitution 0: this State. 'T~e Commiszion was specifically em~~Ner-

ed. to ~~e its order award.ing da~gez for violations of tho act. ' 

As no attempt was ~de to oecure relief under the ~ri~t 

Act on the ollipmente involved in the present ,roceed.ing, it "oecomcz 

unneoeS33,ry to coneider ..... hother or :lot tha.t act", i~ zo ~o.:r e.a ... it 

,urportec1 to oo:ter O~ ~he Railroad Comoisoion power to award 
repa=&tion othe= than for a violation of its ow: orde=z" iz in 
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viQla.~ion of the ,rovisio:l.a of Section 22 ot 'Al'~icle XII ,of the 

In ~ho caze of Edson vee Southe~ ~ei!ie -'I . 
Com~any, l;) Cal. 26, the Suprece Court' of tAia State' o~l'ea$ly 
held that under Sec~ion 22 of Jrtiele XII of the Cons~itution" 

the Co:mmizsion had no I>~{er ~o,ma.ke a de te::miDAti on in: any ea.sea 

exeep~ thoce arising from viol~tion0 of its own orders estc~lishi~g 

rates or ayste::s o:f' ;.S.COOu:ltla·. T".o.iz io a. matter a:f'!eeti::.g the 
remedy as riisti:lguishc~ :f'rOl: t~c right and. is not meteria.l here, 

" 

to:: ~he reason t:o.e.t up to the ~ime 0'£ ineti tuting the'vl'ene:l:t vro

ceeding, no attempt waG ever made to aI>ply a remedy to tbe eauoee 

of action alleged in the complaint. 
Section 21 of the Wright Act a.lso provided ~ a~tute ot .. 

li~itationo asfollowa: 

"All co~1a.int3 tor the -recovery of d.aJr.z.gee sile.ll 'be 
tiled with, th& Co:mission with~n one year from the ti~ the' 
oa.uae ot action acoruel.) and not a!ter, a.Xle. the ,c~ition !'or' 
the enforce~ent of en order ot the Co~iszion for the ,ayment 
of :o:ley ehall be tiled. in the 'Superi.or ·Court ,wi thin six morr:he 
from the ci.c.te of the orG.er a.nG. .not a.fter." . ,. 

De!endAnt p1e~ds the statute of 1imita.tione a.e to all 

rights whieh may have bac:l cre~ted unG.er the T.right Aet# and 
particularly urgeG that the repeal of the t1:ight Act eX~111guiab.-

ed all zuc:o. rights. 

1911, eOr.1l'1lonlyk:::.own e.c the Stetaon-Eehlcmn Act. Section 50' 
ot,tho latter act by specific reference ~e~cale~ the Wright Act 

Section 44 further expressly kept alive l'ights wh!ch 

0.0 toll O\VG : 

"?~is act zhall not ha.ve the effect to 
releaco or waive any right o:f' action by the state or 
any pcroon '!o~ a.ny right" ,e~lty or ~orfeiture which 
~y have arizen" or :ey hereafter ariee, under any lew 
of thiz ztj~to; 3ond. all ,eDal ties arising under thie 
a.ct a~ll 1~e cumul3.ti~e of e~eh'ot~er, and a cuit for 
or recovery of one shall not be a bar to the· rocovery 
o~ o::.y othl~:r peDAl tj" • " , . 

no pr<!laentPu'blic Utilitico Act,. ToMch 'became e:!!ec'tive 

on lb.xc::o. 2), 19l2, o.nG. $}uperaecled the stet$o:l-Eahiema: Act, 
;prOVides in Section 74(0.) that, rights then'exiotingshould. no~ 
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be ~elea3ed or waived in the following language: 
~Thiz ~ct c~all ~ot have the effect to releaeo or 

. W2.ivo 2.:1y!'isllt of ac-=ion by .the cta.tc, the eo:ni't'Szsio:c. .. 
or tJ.rq person or eOl'~or:.tion for e.rq l'i~t, ,e:ca.lty or 
£ol'feit-u:o which ::ay ba.vea.ricen or accrued or rt.ay here-
:l.!ter arize or aec:"'.!e 'UMer a:lY law of this state." 

It thus ~,~oare that a right which arose undor the 
Wright Aet re:ained alive un~er the $tetzon-Echle~n Act a~ a.lso 
the preaent Public Utilities Act a.nci may be en:f'o~ced if.,a ::e:1edy 

for its enforcement now oXicts, ap~licable thereto, and i!the ba= 

o! the statute of li:i~tione baz :lot !a.lle:1. 
T~e l'o~edy is fo~d in Section Go of the PUblic Utilit1ea 

Act, reading in ~~t as followa: 
ftCo~laint ~y be ~de by the Com:iasion of ite own 

motion ,or by any oorpor~tion 01' person, eh3=~e: of 
ooc.::eroo, ~oe.=d. of trade, or a.ny 01 vic ,commercial, mercan-
ti:'o, tra.ffic, a.gric'Ul tur.:3.l or manufa.c·t"J.l'ing &ooooi3.t1on 
or or~:ll:ation or ~:ly body politic or mU::J.icipal co~o
ration, 1;)y :pet.i tion or co%:,la.int in wri ti:lg setting forth 
any a.ct or thing d.one Or o=itted to be dono by ~ny pUblie 
utili ty, inclu6.ine a.ny :'Ule, regulc.tion 01' cho.rge he:re~o
tore eota.bliG~edor !ixed by or far any public utility, 
in violation, or olaimed to be in violation of any ~ro
vision of law or of e.ny order or rule of the Com:n.1esi.on. 19 

It will be ~oted t~t t~e 8oct1o~ specifically 1~cludec 
complaints as to chargee heretofore octablished or tixe4 by, orior 

any p~lic utility, and GO ouppliez a remedy app11e~ble to t~e 
procent case •. Section 71 01 the Public Utilities Act specifically 
giveo to t:'e CO::ll:tiazion the right to, eO=~el the z:w.~ing ot':rel'S-:ro.-

tion for excessive or disoriminatory chargee.. Hence, who~e 3. 

z~atantive right to reparation heretofore aroae fro: charges 
ectabliahed by or tor ~ p~lic ~iilit7, there can be no ~easonaole 

do~tof t;e Co~1saion'e right to ~ke an order compelling t~e 

making o! the repara.tion, u:lezc the bOor of the statute o'! litr.1ta.-

tio:o.G lw.d. fallen. That a prosent ~yremedY can 'be aJtp11ed to a. 

ri~t theretofore crea.ted, under the cirCUll".ctc.:o.c.es here disclo00d, 

is no longer a. stter for do~t in thic Ste-te after the decioio:c. 

of our S~preme Court in tho caoe of. Cha~man VG. SteteJ lO~ co1.690. 
" '!o t:'e sa:::e e:f':f'ect see Teral ta. Land. C,ompany vz.Shaf:f'cr, 116 Cal.; 

,,, 1 i I!'t'" t 1"'" c-' ~. 6': . ..... . .... e v :l. va. u ..... e, ~ ..... I .I.. ,! .:.' 
~r.s vo. Sto.te', 123, eel. ,316, 319· 
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AcS.mitt1ng the creation of 3." :::ight uncler tho Wright Act 

and t~e exicte~ce of ~ re:edy applica~le t~ereto, it t~e ~er or 

the st~tute of li~itat:!.onc ~s not ~allen, we are bro~ght to a 
conzideration of the question of the ztatute of limitationz. On 

t~iz o.ueation, as o~ ot~er~ arguedbe!Orethe Co~isaion i~ ~iz 

~roceed.ing, there lla.ve 'Oee~ al':oat as many ,conflicting v:!.ewe as 
there were lawyero ~re3enting them. TA~ Wright Act, ac horetofore 

'yeax' 'cte.tute of limi tationa a.pply1:.g to ~roceed1ngB ·ooforo t~e 

Rail:::oad C~iseion. Hence, all causes of ~ctio='Aee:~ng prior to 

Febr'UO.l'Y 10 .. 19l0, were bc.rred. by the provioion.a of the a.ct. "All . 
the elaics, if a~y, in this proceedine.a.ccrued Gubcequont'to' 

February 10 I 19l0" and. were alive when the 'Wright Act w3.crepealed.. 

The stetoon-Esble:na.n Act, in Section 4S t~e:roo:f'" ecta"ol1ahcd'~'a. 

Statute ,of'liltita.tions of throe yoo.r&, "out only ,fol'''vio1a.tiona' of 
of the 

an;-/provisio:c.s of lli,.c a.ct.1t Manifeatly, this section 6,oeo not 

tl.:;?ply to viola.tiona. ot a precoding e.ct. The repeal of the' one yea:: 

s-:e. tute of lim:!. ta.tions esta~liahod "oy the 'Wright Aet le:f't"rightc 

created ".l:l.der tha.t a.ct without any statute oflimitationG l"Ull:ing 

:::.go.ir.zt t:b.em. The 11:1 ta.tiono !,:'eacri'bcd "oy tj:e COde Of', 'Ci'V'il 

Procedurowere not,applica~le to ouch rights a:d ~o ot~er li:i~tions 

were eat~oliahe~ at that ti=o. 
Section 71('0) o~ the ?l:.blic'Utilitiea Act provi<ies tbs.t 

" l' ., J ... i . di" i· ....... -a • co~.a~nve concern ngexCCZGlVe or ~ccr~m nawo:y c~gee 

aho.l:' ha.ve"oeen tiled \1i th the COmmission within two yeaze from 

the time the cause o! action accruoz.~ Aocuming ,t~t the thxee 
'. 

year period. of the Stetaon-Echle~n Act,doea not a.l':Ply to :ighte 

ariaing und.er the Wl'ight Act" ~~ttMt the t"lrO yeo::, :pel'iod. . of t7:'.e 

P.~lic utili t'!,ea Aetcloee a:9ply, ,1 t is elear tMt the ,courtz will 

not ~~ construe the two year pCl'io<io! the PUb110 Utilities 

Act sO as to take a~y the ,ursUit of a:o:e<iy on l'ightCToh1oh 

bad been cl'e~ted to;;o yOa.l'O before, more .. or 1000, a.nd. aga.1nat· w:':.ic. 

no at~tute of limitationz wa3 :unni~g eubse~ue~t to the re~eal of 

the one yea: po~:!.~ ~rczcribcd ~y t~c Wright: Aot. ~e are of the 
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Ol'inion that the cou:rtz will follow the rule e13tab11ahed ·in 

Culbreth va. DowningJ 121 N.C. 205, 2S S.E. 29~, to the e!!ect 

that w~en a sta.tute is 1'0..3:0d. ecta"o11eh1ng a.·l'eriod. of 11m1ts.tione 
a.pplicable to :ighte the::::etofo::::e c:eated., c. :rcasona.ble time muct 

o.e given for the prosecution of an a.cti.on bofore tJle statute wo:.kc. 

a. "oar. We a.re ot the o::inion t!la.t a reasonable time to commence 
proceedingc 'Oo1"ore thia Commiszion to on!orce rightc a.rising uneer 

1912, o~ w~ic~ day the PUblic utilities Act became effective. 

We hold that defe~~tT0 pOint aG to tho c~tute of 

li:itations 10 not 'well taken. 

~. February lO~ 1911 - October 10~ 1911. 

The S~eteon-E~ble:an Act waa in effect from Febr~ry 10, 

1911 't:.nti1 :ua.::ch 2:;~ 1912.. !t contained. no long a.Dd. ahort :b.a.'1:l 

clause. Conoe;uently, during this period the only eftective long 

and eho:rt haul provicion wa.s that contained. in the Const!:tut10n. 

The long and. ahort ~ul ~rovision3 of tho Constitution of 1979 we 
have already held to oe i~~plic~ble to t~e ~rcae~t ~roceeding. 

Co~eq'l:.ent1y .. no right of e..etion e.ro~c out of tl7.e ~actc stated. in 
tb.is co:.se on o.ny long and OAort ~ul proV'izion from Fo"oruarylO~. 

1911 to October 10,1911. 

4. October lO~ 1911 to Date. 

On October 10, 1911, Section 21 o~ Article X!! of t~e 
Co~et1tutionwao amen'ed to re~d in part ~~ to11o~a: 

nIt shall bo UDlawtul tor ~ny railroad or ot~er 
t=anaportation co:npa.:cy to charge or receive ~:y grea.tor 
corcpenoation in'tile o.eeregate for t1le tra.nc~o:rt3.tion o! 
pasoengerz or o! li~e kind of ~roperty for a ohorter 

X t4n !.or a longer c1ieta.nec .over the ea.me ·11:0 or route 
in the za:e direction, the zho:rter being ineludodWithin 
the lonze:: diota.nce ~ or to c~ee any erea.ter oo~enaa
tion .a.c a. tb:ough r~te tlla.n the a.ggrogate of the inter-
med.ia.te ::.s.tes; proviG.od, hor:ever ~ tha:t .upon a1'pliea.tion 
to tile PAi1roe.a. Con:::iccion ,roviC!.eCl tor· in this'co:ozt!::u-
tion suoh cOrtll'any =,y, in s1tcciz,l eac~", atter inveeti-
ea,'tion~ 'be a:lltho::::izoc1 by aucl:. cO!:mliesion to c~ree lese 
tor longer tban :or shorter distanceo tor the trana~or
tetion of ~e=2on0 or prope:ty ~nd the r~ilroad. cOmmisnion 
~y trom tice to. time ,reacrioe tho exte~t to v~ich such 
compa.ny r:a.y "cercl:!.eved. from tlle prohibition to cba.::ge 
lees for the lon~r than tor the z~orterhaul.~ 
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Subetantially the same provisionz are found in See'tion 
2l.1-(a.) of tho PUolicD'tilitiea Act. Aoting un~e:r the e.utJlority 

g:r's.rited DUX 'by Seotio::. 21 of Article XII of t~e CQnet1 t'UtiO:c. e.o 
aJ:lended .. tho. Commission heretofore, on Feor'!Ja:'Y l5 .. 1912 .. issued. 
its or<ier in C~ae 1';0.,211.;., au-:llorizing. t!'le ca.rriere of tho Ste. te 

to conti~ue their deviations from t~e long and chort haul c1a~e 

~til t~e Co~iezion coul~ determine definitely the in6t~neea, if 
a.:.y, in '7'=.1eh it will permit devia.t1onc; to co~:tinue to ·00 =a.de. 

i':hilet:'e Co::c:izaion'c order aut::'orizi:c.g the temporary co::.till'lJaneo 

o! t:b.e <!evia.tio~s rc'me.1ns in effect, no callao of actio::. c.:.n u!zo 

t:ro~ ~:lese~ violation~ of the long a.nd short bnul ~l'ov1eion of 
the CO::lctitution. 

!t !ollow's t1la.t the only ~oriod. of time <!~ing, which 

::ightn :ay have accrued to co~plainantz ~der a long and ehol't 

:baul cla.u.zo "oetween .November 15,1910 and Ma.y 27, 1912, was the 
~el'iod frol:l Ncvcnl"ocr 15, 1910 to li"e"ort:ary 10 I 1911, d",.:ring which 

perio~ t~e "right Act wae effective. WAether ~ny l'ightz arose 

", 

the hearing will ehow tbat the conditione ~~e oircumatancoa sur-
round-ins the ahi:lt%tc:.to fro:\,ointe weot of Latuop to San Fro.nei~co 

Lathrop to ~~ ~r~:cizco. 
I!. 

O'NJUSrz' A~"D UNP.EASmrABtE M'l'ZS. 

~e oo~e n~r to co:,la1nants 1 olaim that the ratcs oha:ge~ 

"oy defendant were inherently unjuat and ~eaaonaole, entirely 
irreapective of any alleeed violation of tbe long ~nd B~ort haul 

::;>roviziona .. 
At the comcon law a shipper who is compelled by a 

" 

os.rrier to po.y an unjust or 'UIll'eaaor.a"ole ra.te cc\llCl$\':.e to ::eeove:o 

the e~cecc which he had ~~id aoove a just ~~ reasonable ra.te. 

T".Ile :"ra.:ers of tbe Constitution ot lS79> :b.owover, ,rovided in 

Seotion 22 01' Article XII the.t the l'e:tes ehould be eetabliehe~ e:ld.' 

,Ub1iohed by t~e ~ilro~d Cocmioeion ane not by t:b.c carriere, and 
-ll ... · 

. . 



~h~~ the ra~ea 30 eetA~liahe~ and published ahould be ~ecmed i~ 

all ~=oceed1nes~ both civil ~nd c=iminal~ to ~e co~cluaivcly 

just and reasonable. !t could ~e1y be hel~ that a z~i~per could 

rease~ble :ate--~ rate, :oreove=, which the carrier W&s c~elle~; 

under heavy penaltiea, to c~=ee. It the ebip~er were '1ccat1e-
fio~, he coul~ o.pplyto the R:::.ilroa.cS,'Comm1ocion to o.l.te:r 'the rate" 

but it r.ould certai=ly bo entirely at variance wit~ such a orate: 

making an orcle:: as to tb.c j~t an<i reasona.'b::'c :re:teo. to· ·oe thereafter 

charged., ehould alao ·ooJ:,ol~·t:t'c co.r:rio:: to 1'$.1 remuno:t'~tio:l for 
hs.v1ng charged. the :-0. te whic~.· tlle Rt..ill'oad COml:icoion :c:o::pelled 

~o charge, and which, ~e:r t~c Constitution, becamo a concl~iv~ly 

jU3t ancL reaaona.'ble· :ra.te. We o.re accord.ingly of tho ~inion that. 

it the Railroad. Cocwizcion ~d eatabliahe~ defendant'B rateo, ~G 

it was ito duty ~der the Cona~itu~ion to ~Ol no right to ~c~re
tion co~d have arisen l on the theor, o! unjtet or un::easo~b1e 

J !,r!o'r ... ~o October 10. 1911 
:rates on the facta as stated in t~!c cO~~laint.;- The sh1p~er!z 

re::edy wo-.:ld. be to pet! tion the Cozmr.iesion to altor the :a.te a:ld 

ti:.en to et:.e the carrier i:r he failed :-:0 confor::. to the ra.to 30 

eota.oliehed. ~e Unite~ States ~prc~e Court, in t~~ caooa o! 

Toy.aa &: Paci:rie Rr. Co. V~. A"o11cl:.e Cotton Oil Co,., 
801;.-U:-S: ~20, . . ' 

and. l\O"oi~. VB. Balti:=ore t1e .. Ohj...9-&.E...C?,J226 U.S. 506, 
hc.s e~:e$c'ed 1t6 vie,,:c withretcrer.ee to the rela.tion 'between 

t:b.e :rnterst:::.~e Cor:::cree CO:ntli3sion and. the co~te in e!ltire harmony 
with the viewo herein e~=eooe~ ae to the effeot which tho estab-

right to zue tor <.te.::la.e;ea 'bY'roason o! the collection o! Son unjuzt 

t"e are ec::.vinced .".~. 
.. .o.\Q. II 

est~olished ~4e :atea in controvoroy ~erc, there coul~ ~ve been 
• • 

\ 

no right ~o rel'a.ration, exce,t fo:: the' oollection of :ra.tea charged. . 
in e~cesc of thc3e ao eetabliehed~ u~ to Octo~e:r~lO, 1911, ~t .. 

;" 

.'~ w:b.ich tir.e the e=.tire cys~e= W:?'3 c:c.o.ngea.. We r,f!er 1:l~rc not to 
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t~e ro~e~y but to the ri~t itself. 

, indicated." o.nc1 there \":ould 'be at ,p::osent :).0 right to \1hicb. a. 

re:eciy co'Uld. a:tte.c:!l. A cte;:ute today can :lot create a right 

a~tected has on the ~isnt to rc~a:ation ~rior to October 10, 1911, 

but have =eeche~ t~e co:cluzion that the system of et~te-:ade rates 
eete.blichec1 by tho Co:o..et1tution o'! 197~ coi:ld not have cOl!te::ple..tecl 

So right to. :-el'a.ra.tiol:. exce~t in ce.ee the canier oha.l"ged. a. ra.te 
in exeOGe o! t~t eate~11shed ~y the Commission.' In e ache:e 
p:-ovid1ng that the ete..te itaol! establishesl"etea w~ich ehallbe 

co=.cl'I.!Cively j-::.ot and ree.aons.ble". the=e io n.o root: for the <ioctr!ue 
of :ep~r~tion except a.c indicate'_ The fect that t~e Com=izsion 
may have railed in ita d~ty cannot chan~ the l~w or crea.te ~. new 

$yate~_ ~e are accordingly of the o,inion that on the te.cte aa 
ctated, there 'being no allegation that the defendant charged rates 

in excess of thoce ecta.'blished" no right to :rc:pe.ratio:r:. cin·the 
t::'eory o~ unjust 0: u""reasone.ble :atea arose prior to .Oc~ober 10" 

I~ the caee of the long and cho=t~ul provio!o=s·o! the· 
Constit-::.tion a.nd of the Wright ·Aet, we fineS-specific a.:f"fir::s.::ive 

provicions to which effect ~st be given, it ~cc6ible. ' As ~erein~ 
bc!ore indic~ted, it io cli!ficult to reconcile an inhibition baeed 

on the tbeory of railroM-::acie rates with the provisions o~See
tio:o. 22 of Article XII o! the Constitution, :prcvi~ing tor &tate-ttado 
ratos. Onfa.::ilia.r :principles of ate.tutory a.nd eonatit':lt1oDaJ. 

~-' ~ ~~.~ ~\~ 
conot:t:.etion" effect eho'l.lld be given to ~ll these :provisio:c.s it 

~ ....... . ........ . 
,Os.sible. '!"'.c.e o:oly "Na.y we mow to give effect to -ooth the long 
and short ':ca.Ul cl::''l.:.Ze o.nd to tho provisions 0-: Section 22 o! 

, .... ' 

Article XII 0'£ the Conoti t'1.::~10n io to hold that th~ long anc1 short 

ha'tJ. cla.'l:See I 'bt>th· of the Constitution e.ll4of the Wright Act; a.:c 
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, " 

opc:ative 'UD.~ilthe Gte:to este.."cliche0 the :rates a.e J;:ovi<1od,,'~ 

an~ t~at thereafter the long and short haul principle shall' 
govern the,2ailro~d COmmission in establishing the ratca. We ~ve . , 

a.eeor6.ingly 1:.010. that t:.:ltil tho Ra.il:os.<1 Commiceion eG~blicAeCI.,' 

dei'endan~'s:ratec tor tho move:enta involved in thio cox:ple.in-:,: , 
I 

the lo~e ~n~ohort ha~~rovision& ot the Wright Act were opora-
, 

tive on the defendant. 
By a.:end%:1ent to Section 22 of Article XII 0-: the Con0t~ 

tution, ado~ted October 10, 1911J the entire system of =aking the 

~king it the ~uty o! the ~ilr~ Commiosion to ea~bliohall 

the rateo !or eo~on ea:rie:z w~z ctrickcn !rem the Constitution. 

!n lieu t~ereo~J a new oyste: w~a cotab11obed, by,w~iehthe 

ca.:-riera =ake e.nd filed their own rates, with 'power in the Ra.il:-os.d." 

Commi0Dion, on compl&int or on itc ~r.n initietive, to,alter the 

:'s:tea 60 eata"olished.~ As the carriers now eete..·clish their .:a.tes', 

t~ey should 'be liable to ::a.i=o repa=ation it 'theee :rat~,s e.:re 't:llju.at 

and ~e~oo~ble. Acco.rdinely, Section 21 of Article XII of the 

Conntitu-:ion, aG a~ended on Octobor,lO, 1911, app~rently in view 
of the old syate:t, ".l:lde::: v::t.!.eh :epo.ratioll could not be,a.warded . 

res.~'. in, pa:-t as toll'owe: 
ftNothing herein contained shall be construed to 

~l'event the Railroad COn:ltiesior. :from O::G.ering a.:ld 
co~,elling eny railroa' Ql' other trs.nB~o=tation co~~ny 
to z::a.:ke re,pa.:t'a.tion to any ehip:per' on a.ceoun-: ot the 
rate& e~::ged to caid ship;pe: 'beil:g exceoz,ive 0:: dioc:im-
iuto::y;: prO"'lid.ec!., no diocr1mine.:~1on w::ll.: reeul t fro::. 
such rcparation. ft ' 

.. 
The Pu"olie Utili tieo Act .. in 'Zee,tion 71(a.) thereOf I 

:finally ~reecri'bed the :ee~inery by W~icA·the Comm1ocion ~y ~wa:d 
re~~ra.tion in ca.se the chergea have been exccGsivc or discrimi:at~, 

,110'.' ,lIt. 

:y. !hen the thc9:t'Y of conclusively juzt and Te~sonable s~te

made re.teo ws.s ~ioca.=dea. on Oct,o'be: 10, 1911, the o'U"oa~x:.t!ve right 

to l'epa.l'a.t~:onfol' an 'U:lj".!et end ur.rea.eonable re.te rcvived~, "ml~le 

the rCl:edy tor cnl'oreiIlg -:ho ::-ig'b.twas no': eata·oliahed un':i~, 
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.. 
~ch 2), 1912) we ho::''' that, the righ't existoc1 eince October 10.; 

, : 

e:Cist1r.g :eight o.nd that the =,er:.ecly 1:$.y be a.pplied. to any right 

to =epar~tion ar~oing zince October 10, 1911. 

~et~e= t~e x~tea co~l~ined. cr ~=e unjuct ,~~ i~r:e~Bon-
s,,1)le $0 a& to give a ca,uce o~ aet10:l. on ra.te's collected since 

October 10, 1911, io a queotion of fact a.s to which evidence 

will oereceived.. 

This, Commission hae heretofore decided oeverel re~~atio~ 
caees wi'thout a full presentation by attorneys for d.e!o~nt2 or 
the pOint0 involved an~ without knowleclge of the aotion ~e~ 
by ou: predeOeSBOr& in office in establishing 0: faili:g to estab-
lieh re.teo. !'he C!ueations ::a.ve been co~licatcd 'by co~licting 

;>roviciono in the St::l.te Coneti tutio:c. and by dou"ote as to tbc" 

conctit~tio~ity both of provisions 0: the State Consti~~tion 
, ~ 

and of the 7lrigr.t Act. ";/.A!ter So full a.:gumel:.t ma.C!.e at ou::: reClUeGt 

a.nd. a. oa.:rel'ul ctudy both ot the lew a.nd t::'e facta 1::lvo,lvc:d.~ we 

have rea.ched tlie conclusiOns heroin oXl'roazed.. !~ zo fe.:r"i ac ' 
", 

~~iG deCision ~y be at v~ri~nce with thio Cocmieoion's deeicio~ 

taken to roprecent our ~t~~thouSht on. the subject. 

o R n E R. -

T~e above entitled proceedi~g having come on :re~ila:ly 

for hea.ring~ and. de !enda.nt, , having moved to (iiortico the "eo:ple.int 

on t~c ground that this COm=iezion haa no authority to ere:t tho 
relief prayed !or~ 

I':' IS HEREBY CRDEF.EDt:ba.t sa.id. :otion' be' granted q except 

, 

1.77 



~s to those ,ortio~ of tho complaint which are baeed on the 

long and short ~ul ~rovi0ion of the Wright Act aDd on the 

collection o! alleged. U:ljuct anG. UlU'oasonable ra.tes since 
October 10, 1911, on whioh pOinte $ hearing will be had on a 

day hereafter to·be Bet. 

Dated a.t Sa.n Fra.:ciseo, Cc.li:f'ornio., th1e 15th ds."l 

of April, .1S\1;~ 

":". 

:,. . 

Commi0sionera. 
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