Decision Xo. C:¢3z¢%£%

. BEFORE TER RAILROAD COMMISSION
OF THE STATE OF CALIFORNIA.

In the Mattor of the Avolication

of the SPRING VAILZEY WATIR COMPANY ‘

to discoxtinue preferontial service Apolication No. 2860.
%0 South Pacific Comegt Reilwny and - '

the Southerm Pacific Company.

MeCutchon, Olney & Villara, for applicant
- Blmex ‘Westlake, Lor Soutk Pacific Coast
Railway and Southerp Pacific Company.

EDGEZRTON, LOTELAND and DEVIIN, Commissioners:

OPINTION

mhis application is mgde upon toe following factss

In May, 1888, Spring Valley Water orks, predeces-
sor of applicant, constructed s water main to carry wator from
its source in Alemede County for distridution in San Francisco.
south Pacific Coast'?ailway Company was, at that time, the’
owner of a 11no of railroad running from Qaklsend  through Newark
gtetion to Samta Cruz, which line of reilroad was leased to,
and was being operated by, Southern Pacific Combany. On may
10tk oL that year an agreement wa.s entered into between spring

lley water Horks, uouth Pac;fic Coazt Ra;lwny Company and

Southern Pacific COmpany whereby Spring Talley Water Worxs '
we.s granted the rigat to. lay its vive line along +the r;ght
of way of the ra;lroad througn the village 02 Newerk for a
distance oL approximately 4 m;lea. The agreement provided

in parts




TENOW ALL MEN BY THESE PRESEINTS:  that tho
South Pacific Coast Railwey Company (o corpors-~
tion) and the Southorn Pacific Comw_ny (a corpora-
tion), Grantors, in consideration of the sum of
Five Dollars (%5.00) to them in kemd paid, end in
consideration of the construction and maintenance
0Z = hydrant at Newaxk Station snd the free use of
water taorefrom for fire amd station and all other
rallroad purposes, have Granted and by these »ros-
ents do grant unto Syring Valley Water Works ( &
corporation), Grantee, the right to lay and main-
tain & line or lizes of iron water pipe conduit
for the waters ol said Grantee on and along tho
line situate, lying and being in the Comnty of
Llamede in the Stato of Californie, descrived as
fLollows, To wits, . . .7

(Eere follows a desoription of the lime.):

The water company laid 2 main 3 feet in diemeter along

the lixo syecifiod in the contrset =«nd installed m coxnection
at Newark, thrdugh which weter wos supplied %o the water tanku
of the railrosd. nrouga thls conmection wator was supnlied
%o the reilroad Lree -contimuously wp to 1913, the amouxzt of
weer °umnlied varymng from approximetely 20 OOO gallons per
day when the connect;on wag Lirst inst llod, t0 70,000 gallons
to 90,000 ga;ions por day during rocent years.  The inc;ease
-dn the service domanded is duelto the change 0f the railroad
£rOm MAYTow 10 broad géuge and the conatruction of the ﬁﬁms
barson Cut-o0zf, which’greatly inéroased the railroéd opere-
tioms ot Newsrke. '
In 1913 tae water company threctened o disconﬁiﬁue

the mervice of wafei o the railro*d company unloEs'“.reaéon#
eble rate wao paid therufor, whereupon the railrosd compqny
© instituted 2 nroceeding 0 enjoin the discontinuance o the
service s & violation of the contract sbove mentioned.\ Thé
Superior cdurt‘of Llameda County ruled 10 £avor of.thg;watgg

conmnuny, whereupon 21 eppeal vas dtalon to the Supreme Cour?

Ze




of the State which reversed the 4udgment. Southexrn Pncific

Co. V. Smring Valley Water 0., 17% Cal. 291. In its o~

cicion, the Supreme Court gstoted that the contract could de
enforced in accordamce with its origirel provisions wp to such

time a2 the proper public authority (in this State the Reil-

rocd cbmmi°sion) made an‘order"rov*sing the provisions of i

the contract ,,Hnd that the nailroad Comm;eoion hod Jurisdiction -
t0 revise the provisiono thereof. . ?eferrins 10 thie ouestion

the Court stated on page 297: ~*f

e vercoive no valid reason £or holding the
contractvold. bocance onposed %o pudlic yoliey. It
- 4s not olaimed that it was not Ifreely made, or that
it wag procured by fraud or undue influensce. There
is notaing inherently wrong in“such o c¢ontract to
give water. gservice upon poymeént Iin advance. XNo reg-
ulation ox rule of any public authority ompowered to
control or :egulate public water service in Alanmeds
County hed or hesg forbidden it. There is no ¢leinm
that the taking of this water by the pluintiff has
reduced the suoply remaining in contxrod oL the de~
fendang g low the quantity mecessary or convenient
tor th$P5hcuners entitled to 1t or oyplying for 4it,
or that tne sapply to plaintiffs kag not been from
a surplus that wonld have been wnused ovut Lor thelr
teking. VWhere the retes for water devoted 1o pubdblic
uge have not been fixed by public authority, the por-
son in charge of tho use and the consumer mey freoly
contract rogarding the price of service 2nd the men~
nor of payment, and such contracts will be deomed
valid by the courtg and mey be enforced by any approe-
nriate mode. (Fresno Canal etc. Co. V. 2ork, 129 Cal.
427, (62 Puc. 87); Stapisiaus W. CO. V. sacamen, 152
Cal. 725, 720, {15 I. ReheldaSel 09, 93 PuC. BO8)3
Leavitt v. lagsen, Irr. Co., 157 Cal. 82, 90, (29 .3.
A.;r\-b‘.‘ 213’ 106 Eﬂc. 104}0 ) .

"It 15 true as sid in the Lesevitt caze,. that the
person in charge of the vublic mce Lis a trustee in charge
oL & pudlic truet, Pthe agert in the execution of +this
nublic truste? and that he camnot lewfully burden this
trust, or the.property devoted to and hold for the pur-
poses of that trust, by imposing obligations upon hime
gelf, or burdens upon the propoxrty, which dsstroy oxr




impair the public umse or the public interest therein.
And 20 2e cannot convey it awny absolutely 4o private
nso, or contract for a wreference to one consumer 0.
tkho detriment of others in the pudlic use. Any com-
tract purporting to give suck preferonce in the pudlic .
usge, 0y %o transfexr a maxt of the dedicated public sup-
ply %o privete use, is subject 0 rovision by competent
public author;ty, to the end the’ the public service
chall not be wnjustly disceriminatory, or unreaconadle,
and thet the private wse shall not interloere withthe .
public use, sxd such contracts may, by such authority,
ve reformed occordingly, t0 make therm donform to the
vablic interest. (Turile Creek Borough v. Pennsylvanis
V. CO., 24% Pre. 408, (90 Atl. 154): sellevie BOTOURR V.
Oaio V. W. $0., 245 Pae 117, (91 AT1C 250); see, also, .
£rosno etc., Co. v. Park, 129 Cal. 437, (62 Pac. 87)3
Stanisleus W. CO. V. saoeamen, 152 Cal. 725, {15 L.R.4.
IN.S.J 359, 93 Pace 858).)  In the case first cited
1% is.said that the power %to fix rates wnud regulate
public gservice of water devoted to public nge Tcarries
wivth 1t jurisdiotion to dotermine the roasdénableness
of charges, irrespective of prior contracts; to trat
extent such contracts may be reformed.? 3ut until
such public authority has intervened and modified sucz
prior contract, Lt will be recognized az valild, and !
epforced iy the courts, ag declared in our decisions
above clited. The power to. revise and reform contracts
of public service watex companies, iv the interest oF
the pudblic, applies as wollto & contrect creating or
attomnting 10 create an oasement in the water held for
podlic use 28 t0 any other disposition thoreof.

"In this state thiz power of revision and
regula vion is now, and was when thls controversy arosge, :
lodged in the railrond commission by the Public Utilities
Act of 1911.T™ - S




The power of state commissions to revise rates
specified in comtracts for pwblic utility service basg also

heen upheld ir ILimoneira Co. V. Reilroed Commission, 174

Cel. 232, =pd Tnion Dry Goods Co. v. Georgis Public Sexrvico
Corporstion, 248 T.S. 37Z2. |

Ip our opinion, o contract zuch &5 thet prosonted

in tais ovroceoeding, is p;eforential and amounts %o axn unjust
diseriminztion aguinst the other . consumers 6f'the water compeny.
It nas beon the nol;cy of this Comuis sion to oliminate al¢
nreferentisl service and rates. From the testimony intxo&uoed
in thiS»proceeding‘we'arq satisfied that the free service of
wﬁter‘delivered.under this contract has compensatoed the rail~
rood compeny msny times over for the value of tho pipe line
right o2 way grented. Oux copolvsion L3 no% baged uwpon tola
fact, nowever, for if syy right of compensation remains it 1s
not for this tribvunal to adjudicate the mﬁtter. Neithex ere
we improssod with the fact that the railroads are mow opéréted
Yy the Unived states Government, and vhat uuch retes &s we may
prescribe for thie service will have %0 e pai& by the Foderal
Governmont during'the period of Federsl control. ‘

Our corclusions are tast the free water service
rondered ot Nowark Lc unjuetly disc:;m;natory and that apoli-
.ecant chould be direotved o meke a proper chexge fox the water
g0 furnished. Undox & schﬂdule of rates rocently oetablished
by tris COmmi°°ion to be charged by Spring Valley Tator comp;ny_
for 21l of its consumers, - the apmlicable sohedule for the |

servico nere in question wauld e as follows-




Service Charge:

For ecch meter in mse, size 2 inch,~ $4.50 por month

Tor Meter Lelivered:

Between O and 3200 cu.. fte 2% = ~ 0.24 per 1oo cu.ft.

Between 3300 and 33300 em. f£t. at < 0.2L 7

L00ve 323300 cUe £te 8% = = = = =« =0, 18 A ?
And we reocommend that 'ché water company be directed 10 zypply

t2ls echedule to the oxisting free water service at Newsrk.

This arblicat‘on having come on rogularly for hearins:
end the Commigsion. being £y adv;sed,--

IT IS EERSPY POUND AS 4 FAC“ that the deliverj of
water free by,Sp;ing‘Va;ley Water Company at Newark in ac-
¢ordeance with;the‘contract above set forth is ah unj?st ang
digeriminatory proferenco &d against the ovkor consn#e&s ¥

the water company;

IT IS FURTESR FOULD AS & FACT thet a just snd

reasona ble chargo-for'said gorvico 4is the following:

‘Service Charse:

Tor each meter in use, size £ inek,~ $4.50 por month

Por VWater Delivered:

Between O spd 3500 cu. £te 2% == 0.24 per 100 cu.ft.
Botween 3300 ond 33300 cu. fPeat= Q.21 "
Lbove 33300 cu. £t. 8t - - = -~~~ 0,18 T T v




IT IS ZEREBY QRDZRED that within twenty (20} days
from the date heroof syplicant put into offect, chorge and
collecs for the service zerein involved the schedule of rates

above set forth.

- The fdregoing Opinion and Ordex are hexely appvroved
end o’rdere'a, £iled as the Opinion end Oxder of the Railroad

Commission of the Stete of Coliforniae

. | . | Je
Dated at Sar Francisco, Califormiz, thic 2 /Q‘ —gay
of Yay, 1919. ‘ ' o

commiesionerse




