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:szFORE ~B:E RAIIaOAD COMMISSION 

OF TEE STATE OF CALIFORNIA 

Ward A. Dwigllt. et sl 

Comple.i:c.ants 

-vs-

---000---

· · .. .. .. .. 

· · .. .. 
C.s.3e No. 1277 

Lyon & :Eroeg. 8. co~orat1on: 

Defendant 
· · .. · 

Stoney. Rouleau. Stoney & Palmer. by Mr. 
~almer f~r com~la1nant3. 

Walter :9:. L1nfO'l:-tll and J. E. McC-a:rdy. 
for d.efendant. 

M. M. Mannon. Jr. for S~r1Dg Valley Water 
Compsny. . 

John J. Dailey. for C.ity and Count.1 of 
Sell Francisco .. 

EDGERTON.· Commissioner: 

o PIN ION 

The com:pla.1nants herein (some 27 in l1'tUnber) 

ask thst the Commission declare the defendant. 8. cor-

poratron. a. public utility and. thereupon .ordex- 3814 

defendant to resume the eervice o:r water to said com- . 

l'ls.ins.nte .. 
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The defendant denies tbs.t 1 t1s.now. or ever has 

been a public utility and contend3 that even if it be de-

clared to be a public utility the Re1lroad Commission 18 
Without jurisdiction to entertain this complaint becaU3$ 

j'Crisd.1ction lies in the government of the City. of San 

Fra::.c1sco. 
It ap~~ar3 that deiondant prior to the 10th ~ 

of August, 1918, cubdiv1ded a tract of land called Lincoln 

Manor in the City of San FranciSCO and s~ld lots to indi-

V1dua.ls who erected. houses thereon. ~hese com~lainant8 

ell oecu~y lots in this tract. ~he de~endant in laying 
out this tract installed a zystem o~ p1pee ~or distribut-
ing water and a pumping station and purc~$ed water from 

the- Spring Valley Water CompaDY at this pumping station 

and then at its o~ e~cn3c distributed this water through-

out tho tract and. collected rates from these complainants. 
It does not appear that defendant made any pro-

fit through the sale of this. w~ter, the eVidence being 

that by reason o! using water tor irrigating small parks 

in this trect for which no compensation was had, de!end-

ant suffered ~ loss as between the mo~ey ~a1d Spring 
Valley ~ater Company tor water and the sums collected 

frO:l consumers. 
On AugUst 10,·1918 defen~t not1tied Spring 

Valley that thereafter it would not ~urchase ~ more 
water and thst ea.1d SpriDg Vslleyo V;~ter Comp~ muet. 

look to consumers of ')'tster on the trtl.ct for co~ellS8-

tion for any water delivered. 
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At about this time defendant offered to give to 

Spring valley ,Water Company the d13tributi~ sy~tem in 
. - ' 

thi3 trllct together with the :pumping p1$%1.t l'l"o'V'i'ded Spri%1g 

Valley ~ater Comp~ woUld supply these consumers with 

water. Spritlg Valley 7la.ter Comps.ny refused t1::.1s offer 

unless in addition defendant would agree to ~«1 any coet 

'of p'CIIlping or other opere.ti:l!l.g expense resulting from the 

delivery of the water be10nd the pumping station. This 

defend.e.nt would not agree to do, and: since said August 

10, 1918 the pumping plant hss not been o:perated end de-

fendant has entirel1 ~b~ndoned ell connection with this 

water S1stem and has paid no bills ,for water. 

Spring valley Wa.ter Company et the request of 

city officials of San ~~anc1sco and of this Commission 

has continuod to deliver water at the pumping plant for 

the use o~ these complainants.with the understsndiDg that 

the ~a.ilroad commi2sion or so~ competent authority would 

deter=1ne the question of who was responsible for payment 

for the water. 

Defend~t's articles of incor~oration do not 

set out any public utility functions. 

It is clear from the ~oreg~ing ststement of 

feets that defendant is a. public ~t1lity which has ac-

tually engaged in the service ot water to t~e ~ub11c, 

0= a part thereof, for compensation. It ~erformed evar.r 

aet of a public utility service and the, mere fact that 

its articles cf ineo~orction did not authorize 1t to 

~ureue the business of a ~ublic utility cannot be taken 

advantage of by defendant in an attempt to escape the 
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responsibility which, it aes~d upon entering the business 

of ,serving w~ter. 
Defen~t being a publie utility had no right to 

abandon the service of water to these complaiDSnts without 

authorization from this ~ommission and it cannot now. by .. 
merely shovd~g thst S~r1~g Valley Water Comp~ serves other 
conS'OlD.ers in this Vic iD.:!. ty wi th water. thus shift its burden 

to the.t compa.uy. 
Th1s Commission has jurisdiction to entertain 

this complaint and make an a~pr~priate orde~. 
Section 23. Articla III of the Constitution re-. 

serves to ~unicipalities their powers of con~rol over ~ublic 

utilities. other than the fixing of rates. until an election 

is held. ea a result of which these ~owers are trancf&rred 

to the ?~ilroad Commission. The Cit1 of Ssn Fr~ci3eo ha3 

not transfer=ed its powers aud accordinglY it is necesesr.y 
to deter.nine whether power to grant the relief requ<:lsted 

rezts 1nthe City authorities or in the Railro$d Commission. 
Section 549 of the Civil Code provides: 

"All co~oration8 formed to supply water to cities 
or towns must furnish pure fresh water to the 
inhabit~ts thereof, for family uses, eo long 
as the suyply- permits, at,res.sonablo ro.tee snd. 
without distinction of ~ersons, upon proper 
demand th.erefor; and ma.st furnish water to the 
e~ent o~ their me~S9 ~ esse of fire or other 
great necessity. free of charge. ~he board of 
~~erv1sors, or the proper city or ~own author-
ities.. mtJ.'$ prescribe pro:.ocr nles rels.tingto 
the deliver.y of water. not incons1$tant with 
the laws of the state.~ 
~bis section gives to municipalities power to ~re-

scribe proper rules relating to the delivery o~ water not '. 
I 

inconsistent with the la.ws of this s.tate. .Defendant relies 
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in ~~t upon this provision of the Civil Code. claiming 

th~t this vest3'jurisdict1on in the City authorities to' 

reqUire utilities to give servioe and refers to Title 

Guarantee and Trust Compa:cy V3. Railroad Commission, 16$ 

Cal. 29S, in eu~port of its position. In that case the 

Supre~ Court hel~ that under this seot1on of the CiVil 
Code, the City of Glendale had the right to make rule~ 

with referenoe to oharges for servioeoonneotions. It 

should be noted, however, that at the time of the deciSion 

in Title Guar~tee and Trust Co~any ve.Railroad Commis-
• 

sion; the Public Utilities Act, in Seotion 92,. contained 

a provision simil~r to the 00::1.$1;1 tution.9.1 :9rovis1on re- ' 

, serving to mu:a:f.eipali ties their oontrol over 'Public util-

ities. ~b.a.t section of the Public 'O'ti11t1e3 Act. however, 
has since ~en eliminated. The Pub::'ic Utili ties Act now 9 

'therefore. is in direot confliot with Sec •. 549 .of the CiVi1 , 

Code, end the la.tter must fall b:.v its o\~ provie1one wh.1ch 
make it effeotive only when Wnot inoonsistent, with the laws 

of the state". In other words, tho constitntional reser-

vation of power to municipalities does not ~reclude the 

amend.ment or repeal·of. provisions of the CiVil Code. Fur-

ther, even if Sec. 549 of, the· Civil Code worc effect1ve.' 

I believe it would not bo construed to cover a case such 

as that under oonsideretion. 
m.b.e C1 ty C,harter of San Franoiseo, in sub-seetions 

13 and l4 of Sec. 1, Cha~ter II, Artiole II, gives to the 

Bo~rd of Su~erv1zors, ~ong other po~rs: 
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"13. Exoept as otherw1ae ~rovided in this oharter, 
to regulate and ¢ontro~ the location and 
oua11tt o'f all u'D'0118.XlOeS necessary to the 
:ftu:U1s 111ft' 0 f wa tar, hes. t, liglit. po-Iler, 
telephonio and telegraphic service to the city 
and county, aDd to acquire, regul~te and con-
trol any and all ap~liances for the spr~1ng 
and clr;:a.D.1llg. 01: the ,strectsaf:, the cit,. and 
oount~, and for fl~~ the sewers thor Gin. 

"14. To fix and determine b~ ordiaance in the 
month of Febr1lB.ry of each YetJ.r, to take ef-
fecton the first aay of July therec.fter, 
the rates of compensation to 'be collected by 
s:tlY person, compa.J:)3' or oorpora.tion in the 
01 tY' aDd county, for t".:le use of water, hell.t, 
light, power or telephonic servioe, supplied 
to the c1 t:I and county, or to the inha. bi ttlXlts 
thereof. and to ~re8cribe the gua11tyof the 
service. " 

~hc City of ~ Fr~oieco aooordingly has power 

to "regula.te and control the loee.t1on and quality of a.ll 

appliances necessa.ry to "'the f1n'nish:1.ng of ws. tern £Lnd also 

~ "to prescribe the ~11ty of the service." Regulati~ 

the quality of servioe pre~ppose$ tho eXistenoe of a. ser-

'710e. In the :pend1:og pro~eed1ng "tho'relief asked is an 

order requiring the re~eta blislment of a service once gi'Ven 

but since di6cont~ued. Accordingly, the relief requestod 

does not come wit hiD the cbArter provisiona. 

The Railroad Commission, therefore, and not the 
-municipal authorities, is veatod with jurisdiction to , 

grant tho reliet sought. 

I reco:mend that an order be made t~d1ng as & 

:fs.ct that defendnnt is a. public utility and ordering tho 
1mm.ed1A'te resumption of s'erv1ce b,. ea.id defendant to 

these complainants. 
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ORDER --------
~lle comple.1nt h8.v1ng. been made by the above entitled 

plaintiffs against the above named detend$n't. and a ~ub11c 

llesring haVing been had and the mo.tter su"omi tted; 

I~ IS HEREBY FOUND AS A FACT that said defendant is 

. a. :puolic utility water co~1'a.DY' end: is 8. wa.ter corporation 'l.S. 

described in subdivision X. section 2.of·the ?ub11e Utilities 

Act. 
Sas1:ag ita order on the foregoing f1ndi:ag of fact 

and. the further fae"ts set out in' the foregoiXlg ~1n1on. 

IT IS· :s:&P.E3Y ORDEl\ED BYTRE :aAIIaOAl) COMMISSIOJ' 

OF TEE S~A~E 0:9' CALDOP.NIA that defendsllt !lyon· & Eosg. a 

corpora.tiol1,. wi. thin ten days from the ds.te of thi$ Ord.er 

resume the sorvice of water to the cO:n:!'lainante nsmed 1n 

this proceeding and theres.:ftor continue to give such ee:rvice. . . 
The foregoing Opinion and.·Order are hereby approved 

and ordered filed ~s the Opinion and Order of the Railroad 

Commission of the Sta.te of Ca.l1:forn1a. 

Dated at San Francisco, CsJ.1:forni~. thie· 

S:g;1- ~ o:!:J~ 1919· ... 
H 

• 

. ~~ CO _ ~:::a-G-. ~-- ........ ' 
" .~. 

Commiseiollers. 


