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OF TEE STATE 0P CALIFORNIA
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Ward A. Dwight, ot al

Compleinants

-vs-

Case No. 1277

LIyon & Hoag, & corporaiion

Defondant

Stoney, Rouleauw, Stoney & Palmer, by lr.
Palmer for complainants.

Talter . Dinforth and J. E. MeCurdy,
for defendant. ‘

M. M. Mannon, Jr. for Syring Valley Water
Company. A

Johr J. Dailey, for City and County of
San Prancisco.
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EDGERTON .  Commiesioner:

OPINION

‘The compleinants hercin (some 27 in mumbex)
agsk thaet the Commizsion declare the defendant, a cbr-
poxrgtion, & public uwtility and thereupon order said

defendant to resume the service of water to said com~

plainsnte.
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The defendant denies that it,is”now;or ever has

been a vublic utility and contemds that even 1f 1% bo de~-

clered to0 be a public utility the Relilrosd Coﬁmission is
without jurisdiction to entertsin this complainﬁ because
jurisdictioﬁ lies in the govermment 6£,the City o2f San
Prazcisco.

It apvears that defondant prior %o the 10th day
of August, 1918, subdivided a tract of land caelled Lincoln
Merior in the City of San Francisco and sold lots to indi-
viduale who erected nouses thereon. whese complainants
all occuvy lots in this tract. Tae defendant in'laying
out this tract installed a system of pipes Lor distridvut-
ing water snd s vumping Station and purchased water from
the Spring Valley Water Company at this puxmping station
and then st its om expenée diatriduted this water through-
out the trect and collected rates from these éomplainants.'

I+ does not sppesr that defendant mﬁde any pro-
it th?ough the sale of this woter, the evidence being
that by reason of‘tsing water for irrigating emall parks
in this troet for which no comwensation was had, defend- '
ant suffered 2 1oés as betﬁeen tho monmey vaid Sprizg |
Valley Water Company for water and the sums collected
fron consumers. - ,

On August 10, 1918 defendent motiZied Spring
Velley that thereafter it wowld not vurchase any more
water and that said Spring Valley Water Company must
look to consumers of water on the tract for compensg-

tion for any water delivered.




At sbout this time defendant offered to give to

Sering yalley.Watex Company the diztriduting systep in
this tract together with the pumping plant provided Spring
Vaelley Water Company would supply these\consuﬁers with
water. Spring Valley Vater Company refused this offer
unless in addition deferndent wounld agree t0 yey any cocst
'of pumping or other oversting ezpense‘resulting from the
delivery of the water beyond the oumping station. This
defendent would noé_agree to 4o, eand since said August
10, 1918 the pumping plant has not been operaﬁed and de-
fendant has entirely zbcndoned all conmection with this
water system and has vaid no bvills for water.

Syring valley Water Company a2t the request of
city officinle of San rrancisco and of this Commiszsion
has continued to deliver water st the puwmping »lant for
the uwse oL these complainants with the wnderstanding thet
the xailrosd Commizsion or some competent suthority would
determine tke quesfién'of who was res3ponsidle for payment' 
foxr the water.

Defendent's axticles of incormoration do not
set out any public utility Lunctions. |

It i clear from the Loregoing statement of
fects that defendsnt 12 a public Wtility waich hes ec-
tuelly engaged in the service of water to the »ublic,
or & vart thefeof, for compensation. It verformeld every
sct of & pubdblic utility service and the mere fact that
its articles of inéorporation did not suthorize it %o
purcue the business of a public utility cannotvbg taken

sdvantage of by defendant in an attempt to escape the




responsibilitylwhich‘it acsumed wpor entering the business
of sexving water.

Defondant being & public utility hed no right %o .
ebandon the service of water to these complsinents without
authorization from this Commis3sion and it cexmot now, by
merely showing thaﬁ Spfing Valley Water Company 3erves othex
‘congumers in this vicinity with water, thus shift itg durden
+0 that company. '

Pais Commission has Jurisdiction %o entertain
+nis compleint and malke an avpropriate Sraet.

Section 23, Article XII of the Constitution re-
serves $o pwnicipslities their powers of conirol over vwblic -
utilities, otker than tbelfixing of rotes, wntil an election
is held, =8 a result of which these powers are transferred
4o the Reilroed Commission. The City of San.Francieéo‘has‘
00t transfefred {its powers and accordingly it is necessary
to determine whether power to grant the relief regquosted
rests in. the City authorities or in the Rallroad Commission.

Section 549 of the Civil Code provides:

"x11 corporations formed to Supply water to citles

or towns must furnish pure fresh water to tkhe

inkrabitents thereof, for family uses, so lorg

a3 the sunpply permits, at reasonable rates and

withont distinction of persons, uwpon Proper

domend thercfor: axnd mast fornich water to the

extent 0° their mesns, in case of fire or other

great necessity, free of charge. The board of
gunervigors, or the proper city or town suthor-

ities, may presecribe prover rules relsting %o

the delivery of water, not inconsistont with

the laws of the state.”

This seqtion gives.to mnnicipalifies power to yre-

seribe proper rules relating to the delivery of water not

inconsistent with the laws of this state. .Defendant relies




in part upon this wrovision of the Civil'COde, claining
that this vestz Jjurisdiction in the City suthorities %o
regulire utilities to give sérvice and refers to Title
Guarantee and Trucst Company vs; Reilroed Commiszion, 168
Cal. 295, in support of 4its vosition. In that case the
Supreme Court held that wader this section of the Civil
Code, the City of Glendsle had the right to mske rules
Witk referenbevto chorges for service commections. It
s20uld be noted, however, thet st the time of the decision
in Titlé Cuarantee and Trust Cgmpany vs.'Sailroad Commis-

sion; the Public Utilities Act, in Section 82, contained

o provision similar to the comstitutional provision re-

' serving to municipalities their control over yublic wtil-
ities. Thet section of the Public Utilities Act, however,
hes since been eliminated. The Pmblic Utilities Act now,
thercfore, 1s in direct conflict with Séc.f549 0% the Civil
Code, and the latter must fall by its own-provisions;which
moke it effective only when "not inconsistent with the laws
02 the state". In other words, tho constitutionsl reser-
vation of poﬁer to municipalities does not vreclude the
amendwent or repeal of provisions of the CiviIVCgae. FurQ |
ther, even 1 Sec. 549 of the Civil Code were effective;r
I believe 1t would mot be construed to cover & case such
as that under conéideration. | .

Che Cityvchartef of San Frgncisco, in sub-sections
13 and 14 of Se¢. 1, Chavter IX, Article II, gives to the

Board of Supervicors, among other Dowers:




"3, Except as otherwise provided in this gharter,
to regulete and control the location and
oualit% of 81l ampplisnces necessary to the
furnishing of water, heatl, ligat, powex,
Telepnonic &4 telregrapbic service to the city
apd county, and to acquire, regulate and con-
+rol any snd all apvlisnces for the sprinkling
and clcaning of the strectscf the city and
county, and for fLlusling the sewers thoreln.

70 £4ix and determine by ordinance in the
montkh of Fedruary of each year, to take ef-
fect on the f£irst day of July thereafter,
the rates of compensation to be collected by
any persom, company or corporation in the
ity and comnty, for the use of water, heat,
1ight, power or telepkonic service, supplied
to the ¢ity amd county, or to the inhadilants
thereof, and to prescribe the guality of the
gervice."

The City of Sen Framcisco acsordingly has power

to "regulate and comtrol the locatior and quality of all
apvliances necessary to ~the furnishing of Water" and also
zkxm "to prescribe the quality of the service.” Regulating
the quality of service presupposes tho existence ofja SoY=
vice. In the gending proceeding the'relief asked is an
oxder roquiring the reestadvlishment of e service omce given
wet since discomtimmed.  Accordingly, tho relief requestod
does not come within the charter provisions.

The'Railroad Commission, therefore, and mot the
municipal authorities, iz vested with Jurisdiction to.
grant the relief sought.

I recommerd that an order be made finding 23 a
fact that defemdent is & public utility and ordering the

immediate resumption of service by said deferdant to
these complainants.




The complaint having been nade by the above entivled

vlaintiffs againet the above named defendant, and & public
hesring having been bad and the matter swomitted;

IT IS HTERETBY FOUND AS A FACT thé% sald defe;danx is
.8 pwolic utility water company and is a water corporation a8
described in subdivision X, section 2.0f the Public Utilities
Act. . _

Basing its order on the foregoing finding of fact
and the PTurther facts set out in the foregoing Opinion,

I7 IS EERESY ORDERED BY THE RATIROAD COMAISSION
OF TEE STATE OF CALIFORNIA that defexdsnt Lyon & Hoag, a
corporation, within texn deys from the dq;e of thisAQfdor
resune thevservﬁce 02 water to the coxmplainants xagmed in
this proceeding and thereafyor contime to glve such gervice.

The foregoing Opinion and-Ordei are herebj approvéd
and ordered filed as the Opinion and Order of the Railroad
- Commission of the Stave of Cglifornia.

Dated at San Prancisco, California, this

- B"‘ oy of amy 1919.

Commissioners.




