Décision No. é5_03

BEFORE TEE RAILROAD COMLISSION OF THE STATS OF CALIPORNIA.

Williem W. Porteous, et al.,
Complainsnts,
vS.
J. E. Prrdy,
Defendant. |

Case No. 1l264.
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The We Porteous for complainant.
Paul E. Greer Lor defendant.
BY TEX COMMISSION. '

OPIXNION.

The complaint alloges that defendant is engaged in the
business of furnishing wator for domestic and irrigation purposes
in and sbout Test Point, Celaveras County; that the sixtoen com=
rlainants named sre all consumers of water fLrom defendant's
system; thet he falls to furnich sufliclent &ater for consumers
because of his neglect and refusal to dovelop bis sources of
water supnly, ead to properly ecuip and meintain his difches
and flumes.

The snswer denies the allegations of the complaint, and
" allegec that twelve of tho sixteon complainants ore not consurers
from the system in question. It slso alleges thét the ditches
described were originaily constructed exclusively for mining use;
that there_was no intent to supply water to private coasutmers noxr
& holding out to the public eas purvoyors of water ty kim or his
predecessors in interest, but that during the times when the
mines were toemporarily not oporated, the owners of the mines and
ditches permitted persons located along the ditches in axnd about
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West Foint to take water, for which defendant has received no
payment or bemefit, but that such-persons using weter have
peid mominal amounts to & ditch tender for services on the
ditch; but that there is no obligetion upon defondant, in law
or equity, to furnish wafer.

An informsl hesring wss held by Exmniner'ﬁcstéver at
West Doint, at whick testimony offered by complainants was
tekon. Subsequently o formal hesring was held by him in Tos
Angeles, at vhich the tostimony offered by defendent was tokon.
It was stipulstod at cach hearing thet the tostimony taken at
ﬁhé other hearing might be considored in evidence as though
tere were ome hearing at which both parties wore represented.

The diteh in guestion was construcfe& to serve mines on
the Mokeltumme River sbout four miles wost of Test Point. Tho
mines end ditch wore owned for many years by the Farriygton
Gold Mining Company. Tor gbout 25 &ears_preceding his death in
Maxch, 1919, the ditech was cered for by "m. Royrnolds, who was

originelly employed by the mining company upen s monthly salary
as ditch tender. '

Surplus water not necded for mining purposes wes £o0ld by
the compeny to ranchers slong the ditch for irrfgation at a
measured rate, and to congumeors in Test Dolnt upon monthly Llat
rﬁtes. This arrsungonment continuved until the mines and diteh
were acguired by defendant through foreclosure procecdings léte
in 1909.

Mr. Reynolds at sll times had charge of and opersted
tho ditekh.. He scted s the cuployee and agent of the mining
company un to the time of tho forcclosare'procecding. but after
that he acted for himsel? alone under an arrangement made shout
Febroary 5, 1910, by whichk lr. Purdy authorized him to use the

diteh snd moke whet he could out of it, in return for mainteine
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ing it &t his own oxpense for labor end repairs. Under this

errangement ranchers slong the dltch alded lir. Reyaolds in
cloendng and repairing it, in places where such work was
nost needed, in return Lor whick they were permitted by
Lr. Reynolds to tako water for irrigstiom, without further
rayment. There were some ten or twolve consumers in West Point
wno uced water Lor domostic purposes uwndor £lst rates. The
¢ollections made by ilr. Reynolds for domestic service were
reteined by bhim purswant to hils agreomont with Mr. Purdy, who
never ssked nor recelved nor oxpected any éccounting for
revonucs collected. During this tizo, Mr. Reynolds was siding
Mr. Purdy oy showing the mining property 0 prospectivo pur-
chaosers, end by selling £rom time to time various portlons
0f the machinery and equipment from tho mines, for which
service ho was pald = commission on the sales. Mr. RPurdy on
sovercl occacions contridbuted materlals for repalring thke
ditek, at Ix. Teynold's rogunest, his cvi&e;t rurycse boing

imerily %o koep the &ltch in operating condition a2 an edjunet
o the mines, vhich he wee ondeavoring %o coll. It epvosrs
that ko took no part ot cny time in opersting the ditek, and
never'reccived any revernue from it.

Since the submission of the cese, iir. 2orteouns

has suthorized o dismissei so fa2r as her personally i3

concorned, but ke does not assumo to act Lor the other fifieen




compleincnts, of whom the ovidenco skhows that twelve are not
congurmers. .
Prom the facts above stated, it appears thet com-
pleinents foilod to establish by the ‘evidence that defendant
that there iz . ‘
ever oporateod the diteh, ox any resulting obvligation uwpon him

to serve water. The complaint must thersfore e dismissed.

Public hearings heaving bveon held in the above entitled
oroceeding, tho matter having been submitted and being now

roady for docision,

I7 IS EEREEY ORDERED “het the complaint be sad 1t is
hereby dismissed.

2,
Dated a2t San Francisco, California, this /(-, =~ A8y

Of;M, ., 1919.

Cormissi oners.




