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!'his i8 an &c,t1on by ws.te:z:o uao:z:o.' a.g&1nst & public "C':til1ty 

Wa.te%i:Oomp~y ~ 'based. :partly on an a.:llege~''!e.ll~e.':to d~liVe~'W&ter. 
T'.c.e ~liinti:!:t'a are land QWll.ors in ~O'A'nSh1p16·: South, Range Z2E&&t. 

~ownshi:p16 South~ Range z.; kat, and. 'l'~sh'iP 17 so:a.~,', Range', 22 
, ' . . ' 

E8.st, ~. D. B. & l!., in Fresno .. ~e ,and X1:lgs eouc.t1ea.,~Neal"ly 
, , , ' ,". ' 

s.ll.'the-CO~~1n&nt8 :res1d~on wha.t 18 known' ~ the East Is~d, ,in 
1" , 

" 'TOWUBb,1l> 17 South, Range,,'22· Ea.st .. 1£. D. B. !& U~ The l)1a.il::t1t!s ' 

.. Allege tha.t,· the de!enc!a.nt lla.& :ra.lled.' to,d.e11ver\wa.ter' ,to themmder 
• • \ , , , I' , ..... ,.',', ' " " 

. ee::ts.in eon tra.ets ,which are e:lnmd to- and mad.e a. :part of "the' oom-
" , 

" , ~ .. 
pJ.a.1nt. The5e,eon~a.ctlJ., a:re t:b.e, Cont:'a.ctl. ~tod December l5~9°O" . 

. , . 

\:~etvre-e:l. the Cen,:terv1l1e end. Xinga-ota:'g Ir:1ga.t1o::. D1t~hCompa.ny' a:a4:: 
'. . ", 

. 'nl.e,: rxesno ca.na.:L and Irr1g&t1on Company, the eon't%a.et de:tod.'Jtme lot .. 
1902;, 'between Centerville e.n.d Xinsg'b'urg D1 tell COmpa1lyand ,The' hesno , " 

Ca.:cAl' a.nd Il':r1ga.tio:x. Compa.ny and the Conso11d.a.tetl Ca:c.aJ. Company" and 
• ~.." • , .' ., 'I ' .' ' 

tho,.' deed de.ted. October ll, 1902 .. 1>etween T.c.ehesno' Ca:c.a.l'and .Im~' 
,. ' .. 

; , 

Jues. .. :,Cha.:r:les La.ton and La.guna. Landa" Limited.. T'.c.e plainti!!., 
. ' 

e.l1ege tha:t the vra.te108 ill the ,de!e:l.d:allt. eompanY'G d1tches are not,. 

,. ,. 
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., , 

ratably .,diattibuted ~y the oompany and. thaot t7c.e users o'l wa.ter 

near the &O'CrCO or head of the ,<11 teh a.re.:.perm tted to. use such 
... "0 

quan t1 tie. &8 they d.esire "1 thout regard to' whether or not the' -

users o! wa.ter At the lwwer end of the ditch are g:1ven their' pro 

rata.' of the wa.ter. The contract oetWocn the Centerville and 

Xings."ourg Irr1ga.tion Ditch COmps:ly and Tlle Freeno, CanaJ. a.ud Irriga-

t1onComp&lY" da.ted. December 15 ~ 1900, .~ci:t'ie8 'cer't8.1n laU4a to. which 

the Ce:o.terville and Xings'bttrg Ditoh Compa.ny:a.groes to deliverwa.,te: 
I .' I' 

at not to, exceed wo cubic ,teet, of wa.ter !=Ie:t; aeoond for'oa.ehq,us.r-

ter 8eet1cm. or land" 1nc1Ud.1ng a.ll the l8:nds:, owned by the :pla.1nt1!f." 
.. , Irr1~t1o.c. ' 

and then prov1d.ea tha:t ee.id Cen te:::ville a.:ld Z1nga"otzr S'D11ich Company 
" .' " ", ' I 

may'sell & tote.l of 300 '\T&ter rightso'! "two' CUbio feet each and t2la.t 

Wi! a.:t any time the e.gg:rega.te q,ua.ntity 0: we.ter 1n the Can.e.l8' or 

ditches of said corpora.tion sball, be lese ~ or fail short of 600 

cubic feet per second !l~g~ then 'e&eh eontr&et, or water :right of 

this issue" . te:lor and. effect sha.ll ropresen t the;pl' oport:1.0=.a.te 

pert of aa,id &gg:regate Q;uant1ty and t~ :!;)arty of thtt second :;>art 'Shall 

be, entitled to receive wa.-:or 1:l the.t proport!on.· 

The answer denies· the l:Ia. terial allege. -:1ons o'! the c02%Qla.1n t 

and. a.lleges ths.t de!endan t, has tully performed'its con traet.. TAo 

answo: &lso alleges the. t the de:!endAn t ha.s tried to 1nduce tho: l>l&1n-

ti!:!8to,organize.tor the ~ur~so ot' co-oper&ttngw1th ~ede!cndant' 

1:1. the distri"out:to:c. ot the 'Water and tlla.t the pla.1nti!!. have::.c.ot 

complied with the euggost!on. 
, , ' 

The te's timOllY ehov;a the. t t:!le pla.i:lti!fs are aerved ·oy 'the 

Centerville and Xi:gsb'C:t'gd.1toh·" which 113 one o-r'the d.1tehe8 of ,the 

de!en48nt e~a.ny. The defendant see=ea its wa.ter t:rom eo' d8m looe:t-

ed. in Section 3S,TownBhipl;, ~outh, Range 2) East" ~.D.B.&M~.,and 

constructed.a.oross the X1:ige ,:t'ive%'. The SSJte' c1a.m serves also· to 

d.1vert,. the wa.~el' which news tuougb. the :Fresno oa:o.&l ~l'ong1ng to 

The ,hesno Cs.na.J. and Iniga.tion CO~e.:ly. A little over a,' ,mile belOW' 

the point o! diversion the ws.ters fiOVti:lg th:r:ough the Centerville and 
. , 

. , 

Xi:.c.gaburg ditch are divided .. part o'!them, be1ngd.1vel'ted tow2:l.a.t is", 
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,mOwn a.s t~e l4"0'8le:r Switch oana.l and the :r:e:a.1:l1ng wa.ters oo:ltinuing 

"d~:Wn the Cent'~rv111e 'and X1:lgsbtl%'g canal. :he defendant ela.ims 
, •• ~'~'I 

the right to te.ke1500, second. feet ot water 'from the Kings :1ver 
, , when th~re is water t~ere tor its use. There i8 no- e18.!m1n th1s ., 

CD.SO that the de!e:c.da.nt US :e'ailed to te.ke, the wa.te:. which it could 

te.ke. 'the ;pla.1nti:!:rs 'ba.s.othei:t', 08.80 maiDly 0Jl the, proposition th&t 
, I ' 

the amou:l t of ws.ter, which 1B aetue.lly d1ve:r-:e4 froe the :X1llgs' :river 

by ee detend.a:o.t eom-ps:tJ.y is not ta.i:rly or :ratably: ,4i8tributed .. with 

the rea'tll t th&t t~ey h8.ve not' seemed theil' :!e.ir proporti'on·' 'O!the . 
'. ' 

water. T.:.e :plein tift's a.:resu,poeed to, r,eeei ve wa:teX':!rom ''':f.o.e.t :1. 

mown,a.s the Cole Slough ditch, this 'bei:lg one o!thel&tere.ls Of 
, . . '. 

the' Centerville e.ndX:1:lgs-o'O:rg cane.l. 'rile Cole SlouSh,<!:1teh~CO~Ii!:lg 
,I. 

to tJle, de!endant .. is e=.titlec!to one -:hi:d. of tho we-te%" wh1oh'~o de-. . ,",,, 

!edn8.Ut cO~y' diverts !:r:i:>m 'tlleZ1nss river. 

The test1mO:l.Y shows the.t l'rior to' the t1:rat dti.y ot'tho 

b.ea.:rillg,. on J'UllC 21;.,. 191~.. the pl3.in tiff's Jl&4 :roceivod cm.~y a. 

pa.:rt1a.l 1:rriga.t1ell, this b.a.ving been' had in the early pa.rto! ~:r. 

Some o! the :pla.1nti!t's 'lla.d received no W&te:r e..t &ll. 'rc.e o:the%-
" . 

were a."ole' to 1%:r:1ga. te e. port1011 of their la:c.de J but .in . no ca.se, the 

e:l.ti:re land. on Ju:rJJ 24-th "a:to:r aga.1n e.ppe.e.:ed. on ~e ,Islaxid,,'but, 

on thela;et da.y ot the hearing .. which' wa.e JttO.o 26, 191;',the ce_y 
. ~ . .'. 

I 

had d.ivsrted. e.ll the wa.ter flowing tb:rcugh .1t5 eanal into: the ,Fowle:r 
, \ ' 

Switeh ca.na.l. The ple.int1tt8 contended that Ue C8.use!or 'tllei:r 

te.ilme to receive a.dc.1.tiona.l· water W8.8 the a.ct1on of the defendant 
" 

in :perm1 tt1ng Co:l.eume:rs of we. ter living higher up, o.c. the 41 'tell to t8.ko 
&bo::.t eB muehwa.ter a.s they deSired., even though such 'we:te: we.a 'eon-

, '.,,', , %& ta.-oly 
, side:ra."oly :1:l;, exceeD ot, the e.mo~ t .. to which these' people"ere/en ti'tled. • 

. pi .' "t. " . 

The evidence 'sust&ius this );)06i:t1~ of' the pla.11~:ti!:t8~ !t 8~O1l'.\ tha.t 
r i 

h1ghe: Ui> .on' the oAnAl. the ~ax:e.rs.'lutV'.c been pemi tted to use co%1s1<1e:ra-.... . ~~..,.., . , : . 
bly morowa.ter the.n tb.a.t which bU'been dietr1buted to· l>la1nt1!!.~ . '. . '. 

1'J:l.o doten4a.nt ll4m1ttod tlu:.t 'the 'pl8.1nti!fa ha4 not received 
, ' 

'the amount of wa.ter to 11hieh they , .. e:r:().I :r:&t:s."oly:etE-:t1tledlbut, %el1ed,' , 
• ~ 'Wo. '~"""'!'\''''''''''',..r ... ",:,. ..... .....,.' .. ~, '''''J'I'~ ~, . ' .. ,." ~"",1,.~ 

~' two main de!enaes, O2le ~eing the ece..:rc1ty of water· and the ,~~er' 0:-'"7"",;'" 
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tho una.uthor1zed <1i vel' 61 on o'! 'ria. tel' by !a.rme,re 11 vi:l.e; higher up 

on the canal. With, reterene'e to the ,:tirst pOint., tlletestimo:c.y shOW's 
. " . . 

, " , I, 

the. t 1912, a.tl4. 1913 ha.ve' been 'tI:C.'WJUS.lly <!ry years. 17evertheless, 
, . 

the de!end.a.nt's ditch a.t the :point of divere1on,!:r:om the,X1ngs %ive:', .. 
, : 

llas been l"C:l%ling ~l"a.ct1c811y· to tull ca.:pe.ci ty.. 80 :he. t the, <11 toh he.s 

been ta.J&1ng a.ll the ~e.te: to· which it wa,s entitled .. notwithstaneing 

, the dim1n:tahed flow Of' t:ileXinga river c1'1.n'1:.g thia yO&% and the' :pre-
, , 

ceding year. The defendant 1ne1ate th&t ita cane.l 1a l&%ge enough 

duri:lg~ norml you to su;pply eJ:l the we. ter Which defendant 7:l&s " 
. ' . , 

CCt!. tra.oted to- 8011.. but con tentiS the. t by' %ea.eon of the ~e88' of 
. " 'then ' usu8.l: ' 

the pre&cnt year .. 0. JArge: amot!:O.t of W&te~ is lost by seepage; so·tha.t 

. it MS, been c11!!1cult to !u:rnish ~te:r to ~e fa.xmers a.t~e lower 

end. of the canal. Entirelyirrespectiv-e of tAe truth O'! th1secn.te:l-

tion .. the:tact re:u:.in8,,, that t!te pl3.1nt1!fs bAve not, received· their 

%a.te.'ble <1ist=1bution Of water.. It is u:ldou'btedly trao t~t· t:lle 1n-
" 

crea.sed aee:pa.ge of th!e yea: hAs. ma:de it more c1iffi~ 'to,supply 

to tho i"armer& along, ~e eana.l the amotint of wa:ter· which they need .. 

"out this 18 no excuse '!or the t'a,11:e to dj,st:t'1bute. r&tably such 

"K8. ter 80& there i8~ 

With reference to the pe~le higher up on the ce.nal_ it 

a.p,e9.l's clearly ~t they h&ve been ta.k1:lg more tha:o. their %&t&'ble 

proportion of the water. It also al'pea:rs tha.t the ci.ofendant: h&8per-

m1tted thesc' :people'ito te.ke practically all t~e water theydes1red_ 

wi thout 8:Jl.y'sus'ta.i":lie<1 effOrt on the' part 'oi the de!cnd8:c. t to oonfine 

thoGe persona to the wate: to which, they were entitled.. 'the 

tes.ti:mony shows. that while The Fresno Cane.l and Irrigs;tionCompa.ny 

has i:letituted several :proeoeutiona' Within the l&et tOw' years' ags.1nat 

porsona who, a.:e a.lleged to b&ve ta.:D::e>e~ed. -;v1th gates a::ld taken moro 

W'a:ter than they were en t1 tledto.. 1 t lIol80. a.:p:peu8 t:!la. t ,the dotend&D. t 

in 'this eaa. has nev.er i~8tituted sny such prosecutions. While it, 
i8 undowtedJ.y dif!1'aul, t to secttr:c llr conviction 1:l. 8.. ease ot' this' 

eompla.ina.n t· ,:, 'I .....,-

kind .. if 'a. public utility oo:::pora.tion is the/t""·#~a:'t',·1t a.lao a.ppea:ra 

that the d,1,'!endant h&ema.do·vexy little 01"%1.0 effort &t all"to l>roc'tU'o 



~ ~a~~le d1str1ou~ion of water. ~e,teet1mo~y shows that 'the 

dofendan t Me fa.ilee..in 1 te eontra.et oblige. t10n to d.1~tri'bute the 

wa. ter re. te.bly ~ 

'l'hede!end.sJlt's engineer,; Mr. I. T1elman, teet1t'1ed tha.t , 

.tho only way to· remedy this 8i'tua, tion 18 ~ to :pl8.ee locks, on the sa. tea 

and to permit the oompa.ny employees 8J.one to open and c~o.e the locke_~ 
head . 

It appe&'t'8 tha.t there are some 2,g0/2rM. ga.te. on the Centerville and 

X1ngs"otzrg d1 toll south of the ll'ow:;'er SW1 teh. Yor., ~elman test1!1ed. 

the.t if' locks were l)la.ced on. eo hes.d ga,tee and. on the check getea>., 

1 t will "oe nocessArY to rebuild the same and. 'tha. t· 1 t 'will coat' $~S· 

tor oa.eh small ga.te ~d $20 ter ea.ch cheek gate., and these catiIca.tee 

are liberal •. Se testi:t1eda.lso tha.t defend.e.ntwo'Oldha.ve ·to: .employ 

t:cre~,. s4d1t1o~ ct1tch tender. a.t & sa.la:ryot $70 to· $75 pel:,mo:itll." 

and one e8818~t engtneer to divide the wa.ter,&t & aal&:y of $125 

per mon th~ He teeti!1ed the. t he .had 1:o.ste.lled a. system' o!'locka .em. 
8. ee:.oaJ. ,of ~e hemo' Ca:cal and. In1ga.t1on Company "e8t·~from !'re8:lo" 

, ' 

in order to stop the steaJ:1ng of wa.te: on ~t canal., andtha.t the 

syste:n is working B8.ti8!actor11y~ Xlle :pla.1nt1!:f'a also contended 

t:oa.t the only pe:rme..nent aolut1<m o! the d1t'!1c'Clty,ie & &yatem o-r 

loco. It'1s evident' the..t, S".lch system ca.n ::lot be 1nete.lled. dtzr1:c.g· 

, ~e l'resent i..-r1ga:ting:80UCll .. which will la.st only a.~ew ".eeu'lon-
, .. 

ger. T".o.e Co=1$e1on will not· eo t the preaen t time ord.er the' defendant 
I ' ~ 

1;0- i:lsta.ll locks but will leave this matter tor cons1de:a.t1on "in 

oonnection with the ~:ram1ng' of :rulos ant! regula.t1cme 808 to· Wll!'ch 

retel'e:c.ce will,herea.fter be xca.d.e in this opin1ona:c.d in the order. 

The plaintiffs claimed t2lat the de!en(j.e.nt 18 ~ell1:lg wa.ter 

rights in excess :10! theca.;pa.e1 ty of its "yst-em, aud.::tha:t th1et&ct 1. 
II . , 

partly responsible tor,·the shortage ot. wa:t4t%' th,1syea.:t'.T:c.e 
. . , \ 

" ' , . . . '. ,~t' ".' I' J r~~ . , . . " 

Conso11d&ted Canal. Company .. w1:.!el:.-rrnrrma.ry :S~OW8tha.t during, the yea:r" 

~910, 19 22/~2 teet o:!wa.te:r we:r,c loc8.tec1''by "the de!endant;1n the 
. . ,.eu l~ll., 4 32/ioOeecond. teet; and. -in the yeus 1912 and 191~, . 

, , . , , ...... ' .. J..... "",,,Af,, ~'.,.',.. I ~ I .' Jt 

4,2:;1;;2 cubic :reet., thUG ma.1r1ng,..a. tota.t of 2t l/2&ocono. feet" 'Which 
. " 'r ... 'X ._ .' . '. second. 

we:r:e loca.ted on 4560: acro. ot.~. During the same year .. 4 3lg/~eet . 
\" .. , , ~'<. : •. 



I 

loc~ted on 700 :x:xx acres, we~e c~cel1ed, le~~ine ~ ne~ ~ddi~io~' 

:l:lount 0'£ ·.V3.te~ loc.::;.'teo.· in tl';,e ':Ie::.:c, 1910 to 191:5, inclue:'ve.' 

on t1:le de~d..?l'lt' s ent~reoyz'te:. o~ 24.l/8' seco:!G. t"ee~ loca:ted on 

3860 z:.cres.. 0: 't::,.c l~.l'!d 20 10c.:: .. :~eG.' :::'0.': :ore t:.:..o.n 'tlloree second. , . . 
l'cet 1:..:lve 'been located on t.:he Ce::,':crVil~e ~Q. Zingcburs' c~ 

., 

zi::.ce J.:.nuary 1st, 1910. Tne c!c~encicl:l't cls.1:re the riGht to .zel1 

SOC ,second. 'teet. c.r.6. its o!!icerc t.eet:!.:fieG. 't:c.at ,of t:c.ic o.:n01,i.ll't, 
" 

it had located 514·1/32.zecor..c. !eet .. ii't'..ile it z.ppeam'C:O,2:t~~ 

" 

orf our ye ~:e:, . 'tAcre i c a oer :i.OllZ que st,1 on as to ..... b.e'tb.er e:..:' . 
. .r' . 

./ addi ti onal 'W3.ter ::ip;c.ts should. be . "old: oy reason. 0'£ t:i:e a.,P=C:l't 

1r.o.'bility of, tile defenc.a.:lt to eu:pp1y the Vlater needed to 'irrigate 

go into 'this oueztionin 't:c.i3 case for 't:o.e rec.son. 'the.t, it isno.t 
.' oil ',... 

tully in o'C::'a cases nov: jie::.cii::.g 'oe!ore t.lle Co=i $$·ion. 

" , . . . 

of the defendant's "o't.:.sir.ec$. Tb.e de!endan:t d~ec ::'0-: 3ee:n,. -:0 ~'7e 

~ny'de!inite rules 
&).0; ~eeord. .' 

men t/ 0'£, t:o.e~our.:: 

v~iCU$ l~'tera.ls. Reco:-'!. s::.ould be kep-:, i:l z't;.c::' 0. :ns.:::1cr· "tj:,a.~ ~"l 

inepectio:. will~ho\v:9ro=:p,::ly t:b.e =.ow:.t .. o:!' or,c,'ter which i:3: goi1:$ 

to e:l.CA ls.'te:"o.l and. 'to the 1::.6.iviciual con.s.u=.e::'3 d.ay by 6.::i.y. some 

I, 

evid~r.ce· sb.owe So certain di tc:c. tcnd.e:- who knew verylittle.1ndeec. 
~ 

conce:-:.ii:.g i"ll:.at W8.3 goir.g on 0::' h1s part: 0'£ . the "oec.t. A:!?parentl~ 
1 

. he r.ad :J:ot 'been ~roperly instructed. '0:7 the d.e!enc:.ru::t, ,eitiler v/ith 

ref'erence 'to o"ozervi:::.g. clozely w~t ie going 0::' :0::' :hi::!!. ·oee.t orD' 

do 1n order to 'brir.g,tb.eir gric'V'::!.:'lcee ':0 t:c.e ~tte::.t.io::. o! 'the 

d.e:f'end.ant. '!'.c.e e:.:>loyez ~oulc. 'be :;:.oro carefully ir.$'tructedin 

. 
-c~ . , 
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C~ be pro::ptl~" at':enc'iec1 ':0 in 80ffJ:r ~::; pozzi"ole ano. t~': tn,ey r:.:;..r 
know wAst 'to e1.o i::1. order 'to "orlr..g 'their grieva::cez "to tAe a:t'tent.ion 

been 6.eli vered. to 'the, 1~Q. ow::er. It. appe~eo. ,fu:-t.her ,'t~ such 

a m3'ttel' over which 't:c.is CO~i~3icn tioee not ho.ve '~~,:i.3d.iction !' 
to<';:t~e" " , 

feel t~t t.he cici"enda."lt' z' ::::'ten':i'on e:o.ould "oe ~Q.milin'ju$'ticle of . . ~. . 

szn :ocqui~ V~ey'i3 dependc::1.'t u~~n ~ jus't and equi'tabledis-

triout'ior. 01 the ~vail&"ole W:lter. I::. 't~Z:latter t.:l:.e' public u'¥ili'ty 

and 'the public":::.us't ~ct in ~ony if t.J:le "oes't reoul'tz a.re 'to be 

I rec.lize fully 'Che i:pozei"oili ty of eiving every o::.e, e." !1;~11 he~d , 
. , '. 

t1c.e 'ti'.'ie con6.:~.':i.o::::. i'ur::.ichez no e:r.cu.ee for a fo.11ure 'to di3'tri"ou'tc 

pro:lp't XI'tcpe t.o re::.edy,:he situa'tio::'. 'Xhe Co:::::nission ,will. ,eno.eo.vor 

'Co o.ezizt both t.!i.e :public utili 'tj" ~:0.6.' 't:a.e :public 'to \'Iork out. a. wore 

. 
cO::::3ul:t bo'th wi':.!:. '~e pla.ir.t.i~~z, a.nd w;.t~ the ,d.e~C:ldanti::., tr..c lJre-

~aration of l'ulcecr.o. ,r'c,Suls::iOr.Z whic:c. zhall gove=n'the <1ie- I 

" \ ~ 
tribu'tion of w~':.er durine e::::.zuing Bea~one. ~ l'ea3~n o~ 't~e !aet-

':.h.;l.t tl::.e ,reze~.~'t 1=rigzt'ing season 'has ~ozt: e~lred. all the C01::1-
'" 
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mize10n co.::. d.o :1:'0::::- t:c.iz ae".:3O::' i3 'to e;ivc 'tlLc 'te:.:por3.l"y relic! 

indic~'ted in 'the order. 

I su'b:1t herew~th 'the ~ollowi~g ~or.: of order: 

ORnER 

A public ile~ing 1:.av1z:g ·oee~ held. in t.:cle s.bove e:at i tleo. 

being fully adVised in 'the pr~1aeot 

It IS aRZBY C'R1m:iEIl tj;lat tile CO:~SC~:::D~'!ED C;;;'~.AL CO'.::i!~-Y; 

be 0.::'0. 'the !lo.me 1 z t:.cre'by d,1rec'tcd. 'to lllake. u:p ti:.e e:;ti::rti::.s detic'iency 

. 
water f'ro;n l:XJt Cole SlougAditc~ by c1.elive:-i:z to s~cl':.~erson3 

Ii! tio::. to zuch. , ... a.tc::" Z!.3 ~j" have been del:!. ve=ecl i::. -:7Q.e I:lo:::.t:a.. of . . 

:!.n~u.f!icient .. 

said Consolidated. Canal CO:::'p3..~:r'z waterf;. or 1D. other res-peets. 

orde::-ed filed. s.e t.:'e 0:91::.i on and.o:-der of tile R~ilro:;.d Co=ni ssion. 

June, 19l5. 


