Decision No.. / (SD
Pl

BEFORE THZ RAILROAD COMMISSION OF THE STATE OF CALIFORNIA -

Nevada, Cazlifornia and Qregon Telegraph
gnd Telephone Company, & corporation,

Coxplalinant,
| Ve. | Cage No.l223.
The ﬁed River Luxber Company,
Defendant.

G. P. Johnson for Complainant. .

- A. 2. Bolton for Defendant.

BY TEE COMIAISSION.

OPINYON

Complainant herein is s public utility doing a genmeral
telegraph and telephone business throughout the counties of La.aséﬁ,
Yodoc and a part of Plumas, cé;l.ifomia. |

Defendant is the owner of a large lumber industry, the
mills of which are located at the tow;z of Weatﬁood. ‘ Iaa.sgen County.

The complaint alleges that the defendant dfd, during
the year 1914, construct a telephone exchange and a éystem of
wires, cables, crossarms, etc., and since that "cime has cohdué'ted
and now is, without axy swtborization of this Commission, conduct-
ing a commercial telephone buainezs in and about Westwood whicb.
is a part of the territory within waich the complainant does and.
holds itself out to do a general -teiephone business. The com= |
plainant prays that the Railroad Commission order the defendant -




company to desist from furnishing the telephone service complained

of waich, in its opinion, is an invasion of the territory served
by complainant. '

Defendant in its answef sets up 'that‘ for many years it
has been enga.ged in the ma.nu:‘a.cturé of lumber and lumber piodﬁé‘oa:
that in comnection therewith it acquired a large ti‘act of land in
the counties of Lassen a.n'ci Plumasg; that in 1912 it comstructed a
plant at Westwood; that a.‘ railroad was extended thereto; that a
milling plant, with a capacity of 700,000 feet per day, was erect-
ed; that logging roads were bullt; that to house its employes it
constructed four hundred houses, bullt boarding houses, hotels,.
stores, theatres, a church, & school, = all owned by defexdant;
and that now the town of Westwood has 3500 inhabitants, all em-
ployes of the defendant company.

Defendant further alleges ‘tha:b for the purpose of caryy-
ing on the dusiness of said plant it was necessary to have commu~
pication between the various mills; the store, offices ond nany
¢f the residenceai of the employes; that a telephone was necessary
a8 a part of o fire éla.m system, &8 & facility in comnection with
logging, as an adjunct of its hospital, camps, railroad offices -
and various departments of sald plant. |

| And fuxther that said telepheonic system of sald defend-
ant company is wholly used by the said company and its em;pioy‘es
and such persons as come to said plant for the prupose of doing
business with sald company, axdéd that in some houses telephones
" bave been installed and that the installation of tae same neces-
sarily made the use of the house cost To the perso'n‘ occupying tie
sane from $1.25 to {1.75 per month more than houses in which no
telephones were installed. |

Defondant _a.lle‘ges that tne system 50 run and oj:ere.ted
does not conflict in a,ny manner with the telephonic 'éyatem of

-2~




sald complainant; that the sexvice iz not competitive; that no '
‘pudblic interest would be,bettefv sexrved by a combination of the
two systems, and if complainant izstalled a system in Testwood

it would still be necessary for defendant %o maintain the present
system. |

A public Zearing was held at Westwood before Examiner
BEncell, |
| The defondant admitted that its operation. of telephones
was witnout any authority of the Commission becguse it was not on-
claimed that
erating as & public service coxporation or public utility, and/the -
Coxnission was, therefore, without Jurisdiction. o o

The testimony offered by the parties was substantially
the same as the allegations of the complaint and answer. In ad-
dition thereto, the following facts were adduced 'at the ‘hearing:

First:- That the ‘d.efenda‘nt company supplied 'tve‘ro-pa.rty
line telephone service to any residence in Westwood for $1.2%5 per
month, and single party line for $1.75 Per month.  The payment
of this charge entitled the usemto an unlimited number of switches
between their respective residences and any other phone in West-
wood, be that telephone in e residence, store, or 011,

Second:~ That defendant company, in addition to local
service, comnected ite users with the lines of the Nevads, Cali-
fornlie and Oregon Teiegraph and Telephonc; Compaxly, complainant |
herein, fox long distance service and received fronm dompﬁ.a.inant
as compensation therefor the sum of 30% of all long distance tolls
originating in Westwood, _ _

Third:- That in the store, pool hall, cte., at Westwood
telephones'werg open %o the public genere,lly' and any pei*son, be he
enploye or ,resident. of Westwood, or not, is privileged to usé the
telephone for local or long distance mrposes upon pay.ment‘ of the
toll,

Fourth:- | The telephone systen iz used by residents of
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other places, the town of Chester being specified, for the purpose
of placing orders for merchendise at the store at Westwood,

Defendant in its brief contends that it has never held
itself osut or expressed its readiness to serve the public generally,
tham its operations axe not affected by 8 public intereat that 1t
bonefitz only & particular class, namely, its employes and fivally
that the telophone system at Westwood is only a plant facility.,

Fron the facte hereinabove set forth in this opinion, we
are unable to distinguish the operation of this company from the
operation of any other small telephone company. It is undoubted-

ly true that the sole purpose of the Red River Iumber Company in

establishing its elaborate and splendid city was 10 confine all
its sectivities to the lumber industry, but whether imtentionally
or otherwise we helieve its dedication of 1t§ fécilixieé to the
public must be implied from the general course of the business in
question (Wyman, Sec. 200, P. 168);' | ,
A8 counsel for complainant very truly (we think) says
in nis brief:
"It matters not that the Red Rivexr Iumber Company,
woo built the line iavolved in this case, had no thought
of engaging in a public utility buaxneas. Waen taey
connected their line with a public utility and consented
to the use of theixr line for the transmizsion of long

distance messages, their business rose from 'private o
be of public concexrn,'" _

The defendant further claimed that the telephone service
herein rendered was merely o plant faciiity. Unqpestionably the
telephone service was inauvgurated *or that purpose, but it outgrew
the limitations of that tem when it became used for cormunication

" between the members of the families of the various emplbyés,“whdn
it vecame wused by its employes for purposes not connected with the.
company, such as for communication with the grocery sto;e, the
hospital, etc., wken it became used by the resldents of the city

for long distance service and when it became used by the resident3




of other citiés and towzs for purely commercial purposes.

AB was said in the case of Doxstader v. Southerh Elkhorn

Ielephone Conpany, P.U.R. 1919 P

"The Nebrasks Telephone Company is a common carrier.
On that point there is no controversy. It furnishes
local exchange service to several hundred subscridbers at
Forfolk, and undertakes to provide all of the local sexrvice
regquired by that community. In sddition its exchange I1s
connected with its extensive toll system, reaching all sec-
tions of the United States. We are confronted, therefore,
with the question: Can a private individusl or a group ot
private individuals construct a telephone line, connect
that line with a coxmon carrier coupany engaged in the
telephone business, and not become an integral part of
tae common carrier sysiem, subject to all the obligations
flowing from the public interest attaching therete? If
the intimate relationsiip established between the private
individual and the common carrier does not have the effect
of changing the esasential character of the thing the pri-
vate individual does, then thaat question can be answered
in the affimative, and our problem is solved. On the
other nand, if the private individuasl establishes a re-
lationship with a common carrier wheredy there iz a mue
tual interchange of service, the individuel at the saxe
time performing a duty that wouwld otherwise dewlve upon
the common carrier, there is good reason to believe that
the thing that was intended to be private hae come to be
of public interest, and is charged with all the obliga-
tions that attach vo the common carrier.®

and as was said'in the case of United States.v. Louislians & P.R.Co.
234 U.S. page 1:

nAlthough a rallroad may have originally been a mere
vlant facility, aftexr it has been acquired by a common
carrier duly orsanized under the law of the state and per-
forming service as such and regulated and operated under
cozpetent authority, it is no longer a plant facility, but
& public institution, even though the owner of the indus-
txy of which it formerly was an appendage is the principael
shipper of freight thereover. The extent to which a rail-
road 18 in fTact used does not determine whetaer it is or
is not a common carrier, dut the right of the public to
demand service of it."

The defendant further lays streas upon the peculiar situ-
atior involved in this case, namely, tkat the land upon waich the
buildings are situated, all the dbuildings themselves, axnd in fact
everything of every kind and nature is owned by the defendant com-
pany and that, therefore, this mamter involves no public intereet

but iz purely a private concern. - In addition to the reasons'dbeve
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given for bolding that the defendant corporation has by its con-
quct become what is defined by the Public Utilities Act to ve a
telephone corporation and over which the Railread Coxnission has
undoubted jurisdiction, sSubdivision (t) of Section 2 of the Public
Ttilities Act Gefines o telephone corporation to be:
"The term 'telephone corporation’, when used iz

this act, includes every corporation or person, their

lecsees, trustees, receivers or trustees appointed by

any court whatsoever owning, controlling, operating or

zanaging any telephone line for compensation within

this state." :

Nothing therein is said about a .situation similar to that
existing ir this case. Eowever, an examination of Subdivisicrs (p)
and (r) of Section 2 of the Act, which define gas corporat;b:a and
electrical corporations contain in addition to the languege sbove
quoted from Subdivizion (t), the following: A

"Except where gas iz made or produced on and dis-

tridbuted by the maker or producer through his tenants
and 1ot for sale to others,” and "except where electricity
iz generated on or distributed by the producer through
private property alone solely for his own use of the use
of hils tenants and not for sale to others.” ,

The Legiélature baving made the special exception in the
case of gas corporations and elec;rical-corpo:ationz relative to
use on privete propexty or for tenénﬁa, ovidénxly'had the matter
of suck exceptioﬁ in mind and it was not the intent to allow
teleproxne cdrporationSvto'be.exempted from the Public Utilities
Act by'reason of tkeir serving their cormodity only to tenants or
upor private property, which situation in thquain exists in this
instance. PFor the reasons hereinabove set rbrth, we are of the
opinion that defendant, The Red River Iumber'Company,.a_borpq:ution,
has been and now is without any authority from this Commission con-.
ducting a public utility, namely, 2 telephone corporationﬁ and'wg
are further of the opinion that the public utility so conducted

18’ within the territory sought to be served by the complainant

herein, Nevada, California and Oregon Telegraph ond Telqphopé'60m~

G




pany, and ﬁh_a.t the 3aid last named company ‘is the only public utilie
ty ivhich.po‘ssezaes‘ the authority to render such service in the ter~

ritory involved.

ORDER

1

Complaint having been '::Lle_d. with the Rallxoad Commission |
vy Nevada, Californis and Oregon Telegrsph and Telephone Company,
coxmpleinant, vs. The Red River Lumber Company, defendant, al;egiizg
that defendant ;i.s unlawfully operating s commercial telephone dbusi-
ness as o public util'ity‘ at Westwood, Lassen County, Calﬁ.fo;;nia, in
territory within which complainant is lawfully opex;at;ng a public
utility of like character, and asking for 'a.n ord.ei' of the Railroad
Commission requiring defendant to desist from said opera‘bion and.
pemitting compla.in.a.nt to provide telephone. aervice witb.out h.in-
drance from defend.a.nt in sald territory; a public hearing h.aving

_been held, the ma.s.ter raving bteen submitted, briefs naving been .
filed, and the matter now being ready for decision, the Railroa.d
Commission hereby f:.nds as a fact: ‘ _

1. Defendant, The Red River Lumber Company, & cOrXpoTra-
tion, is, without amthority of this Commission, conducting a pubd-
li¢c utility, namely, a telephone cq-mora.‘sio-n, ot Westwood, Lassen
County, California. - |

2. The pubdlic utility so conducted by defenda.nt is con-
ducted within territory within which complainant, Nevada, California
and Oregon Telegraph and Telephone cdmpany,.‘ was and is la.wfqlly'

. operating & public utility of like cha.ra.cter. | -

AND BASING ITS CONCJJSIONS ON THE. FOREGOING FINDINGS OoF

PACT:

IT IS TERTDBY ORDERED that defendant, The Red River Iumber
Compaxy, ghall within ninety (90) days of the date of this order

discont:.m:.e the operaztion of its telephone system a8 & public utili-




ty in and in the vicinity of Westwood, Lagseé County, Californila.
AND IT IS HEREEY TURTKER ORDERED that complainsnt, Ne-
vaca, Cealiforniz and Oregor Telegraph and Telephone Compaxry, be
and it is hereby authorized axd diractedwithin rinety (90) days
of the date of tals order to establzah and provide local exchange
telepaone service ir and in the vicinity of Westwood Lassen Couxty,
California, prov*ded that the suthority herein 3ranted Nbva¢a,
Califorzie and Oregon Telegraph and Tolephome Company %o estabiiah
and provide local exchangevtelephone aervice may'be exercised by
1t only efter it ghall have cubmitted to tke Railroad commiasion
for its approvel its plans for es tablishing and providing said eerv-
ice, togethe* with its schedules of rates yules and *egulationa
for the oPeration ﬁhereof and ghall have obtained the approval of
the Railroad Commzssion therelfor. _
The foregoing Opinion andAOrder are hereby approved and
ordered £iled as the Cpirnion anéd Oréder of the Railroad Commission .
of the State of California.

Dated ot Sen Francisco, Califomia, this /"‘ ___ day
offmzy, 1920. | |
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- Commiasioners.




