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SEZFORS THE RAIDRIAD COIZTISSION OF THE STATE OF CALIFORNIA

2o¢ific States Corporation,

Conplainant,
TSe o Case No. 1238

Soutkern Pacific Company,

Deferidant.

C. W+ Pondleton, for Courplainant.
E. H. Gogarty, for Defondeont.

N

LOVELAYD, Commlssioner.

OPII*ION

This 1s @ case In whick tho complainent asks to recover .
Zrom the defendent reciprocal demurrage in the swm of }2,237.00.
Mhe bacis vpon which the claim iz made 1s set forth in the appli- -
.oation. N

Tho Puclific States Coryporstion, the pleintiff in uhi‘B
proceading is the owner of extensive remch lends located at Tagj}.s;
8 nom~agency £tation obout 4e4 miles north of Tulars on the 1inme
of defendant, Southern Pscific Company.

The testimony showed that the plaintiff ordered equip-

ment as follows:




™S box cars, size 40 feet, each day for 7 days.

-t¢ be furnished on July 20, 21, 22, 24, 25, 26

end 27, sald cars to be placed at Tagus Station
to be loaded with hay by Pacific States Coxpor-
ation, shipper, and that the destination of the
caxrs was to be Los .Angeles.™

"5 box caxs, size 40 feet, each day fox 7 days,
.40 be furnished on August 4, 5, 6, 7, 8, 10
and 11, said cars Vo be placed at Tagus Station
to be loaded with hay by Pacific Statea Corpor-

ation, shivper, aad that the destination of the
carg was 1o be Los Angeles.T™

T4 box or steeck care. size 36 feet, each day for
-7 daye. to be furnished on Seyptember &, 5, 6, 7,
8, 9 and 11, sald cars to be placed at Tegua

Station 1o be loaded with hay by Pacific States

Corporation, shipper, and that the destination
of the cars was T0 be Los Angeles.™ ! ‘

These cars to be set on the Spur track on the property of the plain-
tifL for loading hay.

The cars were oranr.ea. in July, 2ugust and Septembex, 1916
during the wer pexLod and while there wes an extreme car shortage.
Thls car saortags was rot only proven by the testimony, but was a .
well known fact thet s tremendous congestion o:é freight caxs existed
at all the prirecipal terminals, especlally on the Eastern Seabosaxd,
where great quantitlies of war materials, suppi:.es and munitions
were awalting export amd during a time when sll tramsportation

facilities were taxed to the utmosst.

Rule 3, paragraph b of the Unifom Rules for Demurrsage

end Reciprocal Demurrage, contained in General Order No. 41 of this

Commigsicn provides as follows:

"Whenever it shall appear to the satisfaction of the
-Commission that the lallure of a railroad to furn-~
ish a caxr or cars for loading within the time fixed
by tkhese rules, or the fallure of the shipper or
consignes %o load or uwnload the same wae due to
cauzes beyond the control of such carrier,shipper
or comnsignee, no payment shall be required to be
made on account of such delay.™ ‘




The reclprocal festure of the Commission's rule would
seem to us tTo be absolutely worthless If carrisers were compelled
to furnish cars ozily waen they are plentiful; when cars ars plen-
tiful carriers are only too willing to Lernlsh them, consequently
the reciprocal feature would be of no advantege to the shipping
public at such times, but only in times .of car shorta.ge and by this
we do not mean a dearth of cérs. but such & shortage as requires
extra effort on the part of carriers to provm'e; neverthaeless, there
are times when equipment ie sSo scarce that it hecomes a physical
impossibility‘ to fwrnish cars &s ordered.

The record.., was devold of evidence that any disorimin~
atlon was practiced by the defeniant, or that cars were furnished
other skippers Iz or sbout Tulare or Tagus to the detriment of the
plaintiff in thic case. |

Tﬁe roriod for whioh the cars were ordered was algo during
the green frult season, when this defendant's equlioment was in,_gres.t
demend, especially the kind of cars or&.ered'by the plaintiff in this
case. Furthermore, the defendant could not antieipate the reqnire-; ]
ments of the plaintiff, it being shown that the latter used 300 per
cant more cars In 1916 taen in 1915. The defondont offersd testiﬁuon&
proving o nation-wide car chortage, supported by this Commission's
letters, dated October 19,1915 and November 6,1916, sddressed to all
shippers and receivers of freight, in which fhe Commission outlined
the conditlons causing the car shortage end meking & plea to thé
Salppers end receivers of frelight %0 load and wuload promptly. The
entlcipated cer s;aortage bocamo & fact'.and the shortage incréaaeé.

wntll the Americen Rallwsy Associstion reported as of Octobex 1,1916

8 net shortage of 61,030 cars, while on the same date in 191E there

was & surplus of 78,299 cars.
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In view of theSe XXXxxEd facte, all of which were testified:
0 by the defondent and noze of which wers controvexrted by testimony
of the plaintiff, it ic manifestly txue that Such o car shortege ex-
isted as made 1t absolutely impossible for the defemdent to furmish
the carsg in this instance.

I am of the opinion thet the circumstances ¢f the case are
guch as to relleve the defendemt from the penalty imposed by reciprocal
demurrage, for the reason that its failure to furnish the caré ordered
was due to causes beyond the control of said defendsnt.

I recommend the following order:

The RPacific States Coxporstion, a corporation, having filed
coxplaint against the Southern Pacific Company asking for reciprosal

demurrage ox account of not having received cars as ordersd, as ex-

plalned in the foregoirg oplrnion, the case having been regularly heard

and.considerea, and 1t having been found as & fact that the defendant,
Souihern Pacific Company, &id nof\and could not for reasons beyond its
control, furnish the cars ordered,

psi IS EEREBY ORDERED that the complaint in this case should

be and the same hereby 1s dismissed.

Dated at San Francisco,Celifornia, this 30,& day of iﬂz ./
1920.
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