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Te Me Westfall, for Complainanis,
Frank P. dustin, for Defondante.

LZOVEILAND, COMMISSICIZR:
Q2INION

The complaints in these cases were filed In {the months
of October, Novomber and Iecember, 1912 and were postponed Lrom
tine +0 time upon roguests of both complalnents end defendants
wmtil after the commencemont of the war, when, becsuse of acts
o2 Corgress and proclamatlon of the President, the Jurlsdiction of
this Commission in the matter was suspended. For these reasons
the vrocecdings were not termlinated bl the f£inal briefs were
2104 4n Jume, 1920. -

Reperation is sought on three grounds; vioclation of the
Zong end Short Heul clause of thé Stete Constitution, unreasahable-
ness of the rates crarged, and dlscriminatory rates.

The ¢ases were consolidated and heard at the same time
and sipggle briefs prepared covering all cases. They will, there-
fore, be disposed of In one opinion and ordex. |

The comtrolling feastures in each case, in thelr ohrono-

logical order, follow:

CASE N0.228

This complaint involwves carload shipments of luxber moving

Pebruary 1910 to July 1912, from Bay Polnt %o Sacromento, Eomestesad
ani Folsom, Califoxnia. o rates charged by the defendant were:
Bey Point %o Sacramento $2.00 ver tom,

Zomostesd $2.00 per tom, plus $1.50 per car,
Folsom $3.00 por tone




The Sacrsmentc rate was specifiocally published in

Zumber Tariff No. 634 (C.R.C.699). Homestead takes switching
cna.::ge 6f $1.50 per ca.i' over Saci"amenfto, In accoxrdsnce with switch-
ing ftem i Terminel Tariff. Folsom rate, waile published through,
is nothaing more nor less than o combinstion of locals on Sacramento.
Bffestive Februery 6,1911 (Supplement 4 to Qexriff 634,
C.R.C.699) rate of 75 cents por tom was published from Bay Point
to Beni.cié.. which had the effect of reducing through rates by
25 cents per ton, or $1.75 to Sacremento (with.additlonsl charge
of {1.50 per car on shipments destined Eomestead) and $2.75 to
Foléom by combinstion on Saci'amento. Charges wére‘ acéord‘.ﬂ.ngly :
reduced by claim medium as to shipments moving on and after February
6, 19l1.
Complainant contends that charges assessed were unjust,
mressonsble and diseriminatory, snd in violation of the Long eamd
Short. Zeml provision of the State Comstitution, to the extent that

they exceeded rates contemporaneously in effect from San Francisco

ond OéJ{J.a.n&. to Ssecramernto F1.50 per ton {plus $1.50 pex car to
Homestead) and to Polsom of $2.50 per ton. These rstes are based

combination on Bonicia., usin,g rate of 50 cents per ton froﬁx San
Francisco and Oakland to Benicisa, as per Item 9-4 of Supplement
To.4 to Meil Dock or Benicla Commodity !nai-i:ff No. 291-C (C.R.C.33),
plug rate of $1.00 per ton fron Benioie to Sscremento, Item 11 of
geme tariff. The cherges to Homestesd and Folsom are based in the
same nenner, by combinstion on Sacramento. This Tariff, 291-C,
originally applied from and to points named orly and, effective
Jenuery 28, 1910, per Supplement No. 3, was apended to carry &
further note - that the rates named therein must not be used as
factors in making rates to or from other points.
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Effective July 10, 1912, es per Item 1-C, Supplement No.5,
the prohibition as to combimation was remp&e&. It i fair to
assume rule preventing combination was not rigial& afhered to, as

" the defendant compsany admité in 1ts answer to the complaint that
the combination rates were available. The tariff wes also in
viclation of the rules of this Commission’s Supplement No.2 to
Texiff Circular No.l, effactive November 21.1910. which provides for ’
the application of combination rstes when lower than through pub-

lished rates.

CASE NC. 335.

This compleint slleges thet swbsequent to Februsry 10,1010,
vexrious caiload shipments of lumber ﬁove& from Oalland., San Frencisco
and Boy Polnt to Theatland, Arbuckle, Williama, Mexwell, Delevan,
Fillowe, Orland, Corning, Live Osk, Chico and lisxrysville, on which
charges were assessed at rates renglng from $3.50 to $4.50 per ton;
that rete of $3.10 per tonm was contemporaneoﬁaly in effect from
San Frencliseo, Oakland Tharf, Osklend and Richmond to Teed, nom-
inxeémediate in applicetion; that the rates charged are unreasonable

unjust, diseriminatory and in violation of the Long and Short Haul

provision of the State Constitution and Sectionm 24(s) of the Public
Ttilitles Act.

The Commission iz asked to declare $3.10 yer ton a Just
and reasonable rete and to award reparation on basis of the diffexr-

ence between the rates charged and $3.10 per ton.




~ CASE NO. 338.

This Complaint alleges that hetwearn Mey 1910 and Ootober,

1912 cartai.n carloads of lumber were :forwar&ea from San Franclsco,

Oakland, Zast Qakland and Bay Polunt t¢ points specified,and charges

vald thereon at rates shown:

To Gelt and Dixon -~ ~ - - £1.60 psr ton
To Elk Grove and Davis- - 2.00 ™ »

and that such rates are unjust, uwureasoxrebla, disorininatory and in
violation of the ITong and Short Esul provision of the State Con-
stitution and of the Public Utilities Act, 4in that they exceed rates

contemporaneonsly maintalned from Ssn Frameisco and Oskland to
Sscremento of $1.50 per ton.

CASE NO.339.

Compleinants here allege that betweer September,1910 and
June,1912 certaln carloads of lumher were forwarded to the polints
apecified and charges pald thexeon at the rates shown:

Oakland to Suxnyvale -~ = :‘."pl 10 por ton A
East Osklanmd to Mowuntein View-.1.10
Bey Point to Redwood - - 1.45 T '3

Cakland to Livermoxe
Oskland to Midway

Bay Poirt to Iivermore
Bey Point to Remillard
Bay Point to Eliot

1.4‘0
1.80
1.60
l.so
.60

A1) of these rates are claimed to be unjust, unressonsble

and dlseriminatory, slso that the rates to Iivermors. Midway,

Remillaxrd and Eliot are In violation of the Long and Short Haul:




provigions of the State Constitution. The rates alleged to be

rezsonable.are as follows:

Oskloxd o Smaxyvale - =~ = § .60 per ton
Jast Osakland to lountain View- .60

Bay Point to Redwood - - - 1.20 7 '!
Osklend to Livermore - - - l.2 T "
Oslklend to Midway - = = l,20 T v
Bay Point to Livermore- - - 1,20 T v
Bey Poirt to Remillaxd- - - l.20 w w
Bay Point to Ellot - - - 2l2 "

The c¢laimed reasonable rates to Coas‘ﬁ Division pqinta -
Swanyvele, Mountein View smd Redwood are based on a rate of 60 cents,
applying from San Francisco and Oekland to Sen Jose, which compldin—
ant contends should not be exceeded. The rates to Livermore - Eliot

{ JA06A o1 £ 18780 [0 ACT8eC Tuom Oatlent to Traoy of §1.EO AT

ton and from Bay Polnt to Niles of $1.20.

CASE NQ. 341.

Complainant alleges that certain cerlosds of lumber ware
forwarded from Bay Poimt to points indicated subgeguent to Februsxy
10, 1910 and charges paid thereon at the following rates:

Baerkeley, Selby, Crockett, Mertinez, '.nomey.

Olewn. Rodeo. Pinmole, Nitro, Richmond Stege,
Weat Berxkeley. .x.illma.n Para.ffin Emeryville,

Oa.kla.nd Fruitvale, Melrose, Alameds, -~ -~ $ .65 per ton
Hayward, Sen Legmdre - - - - o« - 1,15 m n

Ketaluma, San Anselmo, Ssnta Rosa - -~ (a) 1.656 " ¢

(a) Joint movement via Southern Pacifin-.
Company, ALtchison,Topeka & Senta Fe
and Noxrthwesternm :eacific combination
of seperately established locals.

That the rgtes t¢ the first named points are wnjust, unreassonsble.
discriminatory and in violatlon of the Public Utilities Act, in that

1-.’.---. «,‘-
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they exceed the rute of 60 cents per ton in effect in the opposite

direction, from Oakland to Bay Point, and that the other rates charged
ware excessive by 5 cents per ton, by reason of.the_claimed reason~
agblenesa of the rate of 60 cents per ton Osklend to Bay Point.

I shall first dealvwith Cages Nos. 339 and 34l.

In Case No. 339, 1t 1s meintained thet the rates from
Qakland and Beat Osklend to Coast Division Roints of the Southern
Pacific Compaﬁy between Sen Franclsco and San Jose should not be
in excess of a rate of 60 cents vper ton in effect fLrom San Francisco
to Coast Division points and thet the rates from 3$y Point to the
same Gestinations should not bYe in excess of a combinastion dased
on vhis 60 cent rate. The rete on lumber of 60 cents per ton,
upon which the claim for reparstlion is baszed, was made effective _
8 great many years ago, when there was competition or threatened
competition by water carriers between San Francisco and San Joée
via Alvise.

Aecording to the testimon& of defendent’s witnesses,
tals rete was not applied Lrom Oskland via San.Fréncisco for the
reeson that the same competitive conditions did not then snd do
not now exist at that point. There ic here no wviolation of the
Long and Short Haul provision of the State Constitution, the
60 cent rate btelng apvlicable only via speéific routes and 1is not
excoeded at the intermediate points.

Jith reference ﬁo vhe rates from baklana to Iivermors
and Midwey, where $1.40 and $l.80.pe? ton were charged‘and colleéted;

1t 1s alleged that the rate should have been $1.20 per tom, this




belng the rate in effect from Qskland td Trecy and Stockton, mon- ..
intermediate in gpplication &t the time these shipmenta movedfi%ﬁi%ﬁt
are, therefore, in violation of the Long ard Short Eeml proviaion

of the State COnsxitution.

It is further alleged that the rete from Bay Point to
Livernmore, Remillaxrd and Eli&t of $1.60 per. ton should not have
been In excess of $1.20 per ton. this being the rate from Bay Point
to Niles. ’

The points involved are not intermediste between Bay Point
84 Niles 6ithor Via the 2ort Costa-Oakland Toute or via ivon-Redum;
there 1s no long and shoxt heul violatﬁon; Nelther were the rates
per Se shown to be excessive or unreasonable.

In Case No. Z4l. the charges are claimed to be uvnreason-
able and disoriminatory ou. the grounds that the retes of the
Southern Pacific Company and the Atchison, Topeka & Senta Fe Rellway
Company are higher on northbouns traffic from Bay Point to QOakland
than are the rates In the opposite dlrection, from Oskland to Bay
Point. |

The Northwesiern Pacific Railrosd Company is madé a
defendent, for the reason that‘cortain 0X the shipments referred to
in the application were destined to volnte on that line. The rate
under attack, of 65 cents per tom on lumber from Bay Polint t& Oakland .
was estadlished in the year 1909 and has conxinuedbin effect up to
the present time, with the exception of +the ﬁncrease: effoctive

June 25, 1918, in complisnce with Genexrsl Order No. 28 of Director-

General Lcidoo. There is here 1o Tislanion 0

thﬁ Iong and Short




Egul provision of the State Comstitution; the only point involved
1s as to whether or not the rate of 65 cexte rer ton was excessive
and unreasonadle wpon the theory that it shonld not exceed a rate
of 60 cents per ton malntained by the defendants in the opposite
direction.

The tesatinmony of defendants' witnesses was to the effect
that the 60 cent rete was yublished to meet the competition of
lumber movirg from Sam Franeclseo to Pitteburg and Bay Point on -
barges and that there wes nob the same competition to be met i
the movement in the opposite direction. It is not an uncommon
prastice for carriers to meintalr lowex rafes in one dlrection
then in the other emd, as Iz this caSe, where the rates were forced
down by water competition, the adjﬁstmenx capnot be considered as
¢lther wareasenahle oxr diaériminamory.

Complaineint snd defendents presented e number of
ex:ibits applicable 16 both of theSe vroceedlngs, desling with
the clrcumstances surrounding the transportation, history of the
retes, their relationskip to other rates, esxnings por ton ﬁile,
per car mile, etec.  All of theSe exhibits have been given careful
conslderation, but it will not be necessary to reproduce any of
them or enter Lnto an analysis.

The recoxrd iz not compelling that the rates in issue
in these two cases (Fos.339 and 341), and which are not inm violation
of the Tong and Short Haul provisions of +he COnstituticn,'were
olther unreasonable or diseriminatory at the time they were charged.
It therefore follows that the cleim Tor reparetion muat be dented.

It night hore be added that owing to Federal comtrol, this Commission

is without jurisdiction to make a complete readjustment of rates




until Seytember 1, 1920, thorefore the volume -of any rate foxr future

appl:icatién carnot be camsiderad on this recoxd.

Consiieration will now be given to the sllegation that the
charges collected against shirments included in Cases Nos.328,
335, 338 and part of 339 are in violation of the long and short
havl provisions of the Constitution of thlis State, o0f the Wright
Act, and of the Public Utilities Acte.

Under date June 19, 1916, by Decisionsg . Numbers, 3436, 3437,
3440, and 3441, in Cases 214(a)-(%)-{e) =nd (£), the Southern
Pocific Company and The Atchison, Topeka & Santa Fe Rallway Company
wore grented finsl authorily <o continue frelght rates in violation
of tae long and short haul provisions of the State COnstitﬁtion‘a.n&
of Section 24 of the Public Utilities Act. These deo&‘sions.ware
in confirmation of the earlier formal orders made in the same '
proceedings under &ateé October 26, 1911, Novomber 20, 1911,
Jane 19, 1912 and Februsry 15, 1912, which orders this Commission
believed to be in full complisnce with the Comstitutlon as a.mende&i.
and of the &iffersnt sectlions of the Wright Aot, Chapter 312,
Statutes of 1909, Stotson-Eshleman Act, Chapter 20, Statutes of
1911, and Public Utilities Aot, Chapter 14, Statutes of 1911 extra
sessgion.

The queation, ho{weve:c, of the vgyment of reparation for
long and shoxt haul violations prior to the date of this ?ommission's
final action, unless the bar of the statute of limitation had falle.{z,'
ié 10 longer & metter of doubt, following the decislons of our
Supreme Court in the case of the Californis Ad .‘;ustmént Company vs.
Atchison, Topeka & Santa Fe Rellway Company, 179, Cel., 140, apd
by the decision of the Circult Court of Appeals, southern Pacifioe
Company vs. California AdJustment Company 237 Fed.964. In these

cases the




courta held that wunder the Constitution of 1879 the legitimate |
maxioum charge for the short haul was the charge the carrier made for
the longer haul and that it was only necessary to show proof that the
ahipper rald & larger sum for the short haul than the defendant would
have charged for the longer ome. In the cases before the sourts
darrlers were raguired to pay the réparation claims.

It follows that theee complainants are entitled to
reparation iofunds for the long and short bsul violations involved
in CaBes 328, 335, 338 and 339 of the diffb;encés between the amounts
raid at the rates charged and what would héve been pald had the lowexr
rateg to the more distant points, which were in violation.bf the |
long and short heul provision of the State Constitution, been appiied.

The exact amount of the reparation due camnot be deter-
mined upon this recoxrd and the complainenta should prepare a state-
ment showing as to each Shipment upon which reparation is claimed,
the date of shipment, point of origin and destination, car numbers
and initlals, welight, rate applied, charges collected, and the amount
of rquration due under the findinge herein, which statement should
be submitted to defendants. If the emounts dme oannot be agreed to
between the parties the Commisalon will lssue a further order eetting
forth the exect su: to be pald. |

Complaints end answers having been filed in the above -

extitled proceedings, a public hearing having beex held, the Railroad
Commission being fully apprised in the premises and basing ite order

-11-




on the findings of fact which appear in the foregoing opinicn,

IT IS HEREBY ORDERED that the :Southern Pacific Company
is hereby aﬁthérized axd direc'bed to pay to oompla.inanta who made
the shipments involved and who paid and bore the charges thereon,
as their interssts may appear. sums equal to the di:f:feﬁ:enca between
. the charges pald, with Interest, and those that would have accorued
at the rates in effect to more distant points on ehipments made
prloxr to June 19, 1916, provided smch shipments were covered by
olaims presented to the Rallroad Commisslon within the statubory
perlod.

IT IS HEREBY FURTHER ORDEERED tha.t if an eagreement cannot
be reached &5 to the exact smomnt of reparation due, complete data
be submitted to this Commission, when & supplemental order fixing
the émo'tmt of reparatiorn will be entered.

The foregoing opinion awd order are hereby apyroved and

oxrdered ﬁléd a8 the opinion and order of the Railroad Commisgion

of ‘che_ State of Californis. _
~ Deted at San Freneiseo, Californis, this ZZ&W of

%ﬁ. 1s20.




