Degision No. ?/06 .
EEFORE THE RAFLROAD COMMISSION
OF THE STATE OF CALIFORNIA.

w0 meram
In the Matter of the Application )
0f Steam and Eleotric Interurber )
Railways and Boat Line and Common ; Application Noe 5728,
)

carviers to increase freight and
passenger rates and fares.

BY THE COMMISSION:

OPINION ON PRETITION FOR REHEARING.

The Cities of Oskland, Berksley, Alameda and

Albany on August 25, 1920 filed thelr sevarate applications
berein for reheafing in the above entitled matter. The
applications are identical in form, with the exception of
the names 0f the applicant cities, end sre in the following
langusge:

"The City of (name of city), a Manicipsal
Corporation, on behalf of itself ss & party to
the gbove=cntitled proceeding, and as the ropresen=
tative of its citizens who use the transbay ferry
ayatems of the Southern Pacific Company, and of the
San Francisco=Oskland Terminsl Railways, respectfully
petitions your honoreble body to grant a rehearing
a8 to that portion of youwr Decision Yo. 7983, which
incressss the transbay ferry rates (both one way and
commutation) and authorizes sald Southsern Pacific
Conpany and seid Sen Francisco=~Osklend Terminel
Reilways to oharge and collect suck increased rates
on their respective transbay Lerry systems.

"Your petitioner comsiders sald portion of
said Decisior to be wnlawful for the following
reesons snd doas nrge the following grounds as
veasons for setting asife ard annulling said portion
of said Decision and granting o rehearing as thereto:-

I.

"That said portion of said Decision is agsinst
lawe

IX.

"That the evidence does not support said porition
of said Decision.”




III.

"That the evidence is insufficiexnt to support
the findings.

Iv.

"That the findings are insufficient to support
said portion of the sald Decisloxn.

Ve

"That said:portion of said Decisioxn is contrary
to the evidence.

vI.

"That your honorable body erred in denying =ald
City of (name of city) an opportunity to present evi-
dence showing that the proposed increase of ferry rates
was umnecessary, unwarranted axnd that the present rates
were reasonabdble, Just, sufficient and adequate and that
the proposed incresse was unreasonable and unjuste.

VII.

"That your honorable body erred in granting sn
inerease of foerry rates merely upon the decision of
the Interstate Commerce Commission and without any

showing that the present rates were unreasonable, un=-
Jast ard insufficient, or that the propossed increased
ratas were reasonable snd Juste.

VIXII.

"That your honorable body is without Jurige
diction to grant an increase of ferry rates solely
upon the authority of the decision of the Interstate
Commerce Commissior, and without & showing that the
Prosent rates sre unreasoneble, unjust, inadequate
and insufficlent and without a showing that the »ro-
posed incressed rates are reasonable and Just.

. <.

TThat your honorable hody did not regularly
pursus its suthority in granting an increase of ferry
rates without a hearing as to the unreasonableness,
insufficierncy and unjustice of the present rates and
88 to the reasonableness apd Justness of the proposed
inoreased vrates.

X.

"That your honorable body erred in increasing
rates without a hearing as to axd s determination of
the valus o0f the service rendered to the consumer who
was to pay suck increased rates.




XXle

"That your honorable body erved in so in-
oreasing transday ferry rates as to require the com=-
mater to pay a vreturn wpon vroyerty owned by said
Southern Pacific Company and said San Francisco-Osklard
Terminal Railways, but not devoted to the mse of saild
ggmmnter and not used or useful in the service rendered

Lo

XIXe

"That your honoradle body erred in inoreasing
transbey ferry rates more than necessary to yield ar
sdequate return upon the valwr of the transbay ferry
syatem 80 that the salid Southern Pacific Company and
8ald San Prancisco~Qakland Terminal Railways nmight
have funds sufficient to rehablilitate other propertiss
of theirs not devoted to use of that portion of the
public using such transbay ferries.

XIII.
"Thet your honorable body erred in increasing
ferry rates without an investigation as to the nec—-
e8gity, reasonableness and Justice o0f such increass.

XIv.

"That your honorable body erred as a matter of

law in considering ssid decision of the Interstate
Commerca Commiggior as obligatory axnd mandatory wpon
you and erred as a matter of law, in fixing rates
80lely because of the supposed mandates of saild
decision ¢0f the Interstate Commerce Commissione

"WEEREFORE, the City of (name of city), a
Manicipal Corporation, requests that a rehearing msy
be granted as to that portion of sait decision which
ircresses the transbay ferry rates and empowers ths
Southern Pacific Coxpany and the San Francisco=Qakland
Termiral Railways to charge and collect increased
transbay ferry rates.”

Although the opinior in the above matter set forth
quite fully the reasons for the original order made havrein,
the Commission has since the filing of sald applications for
rehearing giver further emd very careful consideration to
the matter and feels compelled to adhere t0 ites original order.

In view of the fact that sald applications for re-
hearing indicate 1ot only a lack of full understanding of the
purport of the decision ard also a full understanding of the

ovinion upon which it is based, 1t may be well to direct at=
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tention to some of the dsclarstions and language of the
ovinion and order as well as to call attention to the views
0f the many interested shippers and representatives of the
public appearing at the three different public heaxingg be=
foie the Commission in this matter.

The original application was £iled by the carriers
herein on May 21, 1920; thereafter, to=-wit: - on June 3, 1920,
end July 16, 1920, other carriers by petition reguested that
they be jJoined as applicants in the original petitionm.

G July 17, 1920 said spplication wes set down
for first hearing before the Commission en banc at its
office in San Prancisco for August 2, 1920 at 10 A.M., and
notice of such hearing was directed to be given, and was given
in the usual manner required by this Commissiorn in newspapers
iz different perte. of the State. |

The f£irst hearing of ssid application was held at
San Fremcisco and améng the appearances, other than thosse

of the petitioning carriers, were representatives of the San

Prancisco Chamber of Commerce, Oaklsnd Chember 0f Coxmerca,

Fresno Traffic Asmooiation, and Stockton Chamber of Commerce.
After partisl presentation on August 2nd, the
matter was continued for further hearing at the office of
the Commission at Sen Francisco on August 6the. Oz the latter
date additionel appearances were exntered, including & represan=-
tative of the City of Oakland, and representatives of other
shipperse. At the conclusion of the hearing on August 6th,
further adjournment was had to August 1lth at Los Angeles.
it the Los Angeles hearing, several additional -
appearances were extered, inciuding representatives of the
Iunbermen's Exchange, Associated Jobbers of Ios Angeles,
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Izperial Valley interests, and Mre. Frank V. Cornish, City
‘Attorney 0% Berkeley, entering an appearance for East Bay

cities, and also Hon. Louis Bartlett, Mayor of the City of

JsTiel8y: AV The conolugiem of tie haéring st Loo fnpoles

on august 1lth, the matter was submitteld.

O July 29th, the Interstate Commafoa Commission
mede its order (Docket ex parte No. 74), authorizing hori-
zontal ineroases to carrvliers throughout the Nation, such
:increases veing made oﬁ vercentage bases after the Intor-
state Commerce Commission had first territofially grouped
the Nation, Californis Yeing embrased within the territorial
group kmown as the Momwntain Pacific Group, which group, under
said order, carried & 25 per cent increase on freight and
a 20 Per cort increase in passenger rates. The action of
the Interstate Commerce Commission in maiking sald inoreases
was wader the authority of the Act of Congresa ordinsrily
designsted the Esch=Cummins Acte

Obviously, it was necessary for carrviers to com=-
oly with the spirit ¢of the low that they publish the increases
gat forth urder the mandate of Corgress effective at the
eerliest pogsible date and the carriers determined that
August 26th was the earliest date within which teriffs could
be amended and distriduted. This Commissior was confronted
with the necessity, therefore, of rerderirg its decision in
this case at the earliest possiﬁie time, 80 that both state
and interstate rates comld become effective simultaneously,
otherwise any different sction would have resulted in chaose.

With dbut o gizngle exoeptioﬁ. all shippers and

groups of shippers appesaring before this Commisaion at the
hearings in this matter agreed and, in effect, urged the
necessity of this Commiseion making the order which it has
xmade hereine

be




The representative 0L the Chamber 0f Commerce of
San Francisco, which constitutes one of the largest group
of shippers in the State, and who would be directly affected
by the incresses, in the course of his statement regarding
his sttitude as repraesantative of thosg shippers, declared -

"I don't see now it is possible at this
time, and urder the general plan which is pre-
sented to us of endeavoring to give dback to the
carriers their former ocfedit, in an endesavor to
put them upon their Zfeet as far as service is
concerned, as soor as possible, I don't gee how
we cen consider the separate conditions of Calie
fornia from those 0% Washington or Oregoxr or
Idaho or Utah or New Mexico or Arizona, Or even
those parts of Colorado, or even the geparate
parts 0f the State of Celifornia itself, if you
plesses, or the separate apd individuwal items
of the tariff. The gquestion is, shall this Comn~-
mission grant the 25 psr cent incresse in this
territory irrespective of what the other states
do within the territory == that is s matter of
interest but none of our comsideration, I shounld
thiplk -~ or whetker we should refuse to 40 any-
thing at alle I now amend my position, there~-
fore, to be simply thia: It seems to me, inas-
much 838 the idea 0f considering Califorria
sevarately must be logically out of the case,
imposgible, that this Commission must say, "Yes®
or *No', "We will' or "We will not grant this
25 per cent increase 30 far as the State of Cali~
forrie 18 concerned.' ind in so doing they
practically ssy, 'We agree with the Congress of
the United States in this new plan and in the
andeavor to carry it out through the astion of
the Interstate Commerce Commissiorn and we will
20t put anything in its way.' Therefore, the
possibility of considering California separate-~
1y, or certalinly of considering various perts
of Ca%ifoznia separately, pass out of this
caBa.

This Commiassion, in its opinion, expressed its

view a3 to the duty imposed upon it by law to the existing

conditions in the following language:

"The Railroad Commission of California 18
copfronted with tkhese alternatives —- either it
must proceed and take evidence as to valuation,
revenuss and expenses, competitive conditions,
long and short hawl violations and the various
other factors to which consideration is given in
reaching & conclusion as to the reasonableress
of rates, and come to & conclusion dased on the
conditions in Callifornis alone, regardless of
the offact the income yroducsd by the rates thus
fixed would have upon the sction of the Inter-

6o




state Commerce Commission, or it must proceed
in. harmony with the decision of the Interstate
Commerce Commisgion and put into effect the as=—
sumption that state rates would be increased in
hormony with its decislion.

"We have given tkis metter very careful con~
sideration and in doing so have attempted to give
weight to the probable consequsnce 0f proceeding
upon. either of these alternatives. We realize that
without requiring more evidence than is now before
us in this proceeding To impose on intrastate bugi-
ness the identicsal percentage authorized by the
Interstate Commerce Commission would in effect be
the fixing through ws of state rates dy the Inter-
state Commerce Commission, Whether Or not this
constitutionally may bde donre is s cuestion we do
not oconsider it our functiorn to decides On the
other hand, to vroceed in the uasual manner as
though this were entirely an independent proceed-
ing would result in serioms delay, as it is evie
dent that to gather and submit adequate data upon.
which to base 2 sound Judgment of what practically
all transportation retes in California ought to bde,
would require many months and 2ll possibility of
immediate velief to the carrisers found to be in~
perative by the Interstate Commerce Commission,
wonld disappesre”

And later the opinion declares =

"We feel tkat regardless of any opinion we
might have as to the wisdom or unwisdom of the
Esch=Cumming Act, it is the foundation upon which
the vregulation of the rallrosds now rests and to
shake that foundetion would be againat the public
interest.

"Fe 40 not mean to say that this Commission
has abdicated its functions in rate fixing, as we
believe that our determination %0 grant tThe prayer
of applicants iz sustainable upon the ground of
regsonableness. Furthermore, we reslize that we
have g hegwy responsibility in the matter of ad=-
Justing state rates which inevitably will become
necessary upon the imposition of & vercentage ine-
oresase. Ihe shippers who appeared before us in
this procesding have takern a very commendable
rosition. ZFPracticslly without exception they have
8tated their convictiorn that the railroads must
have relief in incressed rates in order adequate-~
ly to give service. Furthermore they believe that
this Commission shounld coopsrate with the Inter-=
state Commerce Commission and meke effective its
order increasing rates. They 40 urge, however,
that this Commission keep control of the matter
0f sdjustment o0f rates efter the imposition of s
porcentags increase.”




The foregoirg discussioxn of the history of this
rroceeding, includixg the expressions ¢f the shippers,through
their repfesentatives at the hearing, is addressed to those
portions of the petitions for rehearing herein which urge
that the decision is sgainst law and is unsupported by the

evidence, and similar grounds of objection.

Again declaring our firm conviction of the wisdom

and necessity of the order granting the increases prayed
for, there still remain the contentiéna of the applicants
for rehearing that different treatment should be had‘of
the so=cslled East Bay ferry situation from that which was
accorded in othar commuter or shipping conditions in the
State of Californiae

The Southern Pacific Zast Bay Lerry system is a
part of the interstate system of that Company. It must
be evident that whatever obligation rested upon this Com=
mission t0 Increase intrastate rates 0f interstate carriers
applied to the Southern Pacific East Bay ferry rates. Ine
deed, the layor of the City of Berkeley, at the last hearing
of this matter at Los Angeles, strongly indicated concurrence
in that view in thé following languaée:

*I want t0 agroee with what Mr. Maun has
said avout the desirability of this Commission
layirg down certain genoral principvlee for the
application of this order, and among others, I
desire t0 call your attention to the situation
that existe in the East Bay Cities. Ve heve
two transportetion systems there, the Eey Route
and the Southern Pacific. I take it it is the
genmeral coneensus of this gathering here that
the Interstate Commerce Commission ruling as
to the incresse of retss should apply to the
Southern Pacific, a8 1t is an interstate carriere.
The Commission, I think, has axnounced the general
princivle that, where the companies are competitive,
e rate which is granted to ome will also be granted
t0 the other."




The Mayor further proceeded tourge that 1L the

Conmission should, without further imvestigation as to the

reasonableness of the commutation rates and the increased
pessenger rate, raise also the Esy Routse rates, that the
community represented by him would be in a position wheve
its prosperity would be vitally affocted, and urged thet
in the event of such increase of Southern Pacific ferry
rates thet a parallel increasse should xot be allowed the
competing compeny until investigation was made.

The 4iffisulty, if not imposaidility, of adopt-
ing the suggestion of the Meyor of Berkeley is pointed out
' in s protest filed with this Commissiox August 16, 1920,
signed by the City Attorrey and Assistant City Attorney of
the City 0f Oskland, by the City Attorney of Barkeley, and
by the City Attormey of Alameds, in which statement end
protest they lay great emphasis upon the imposaibility of
having a differential in the Zast Bay ferry rates between
the competing companies.

Paragrapn III of said protest is entitled, "The
Mere Granting of an Increase to the Southern Pacific Com-
pany Would Compel the Grenting of an Increase to the Xey
Routs™, &nd following such title gppears the following
presentation by the legal representatives of these cities:

"The granting of en increase im the ferry
rates to the Souwtherz Pacific Company would fore~
stall any opposition the cities might heve to an
increasa of fares to the Xey Route system. Obvious-~
1y since the Key Route snd the Southern Pacific
ovarate competitive ferry systems there must be
en absolnte parity of rates as to0 the same service.
Tr the present case if a three cent increase were
granted to the Southern Pacific snd the same in-.
crease were not granted to the Xey Route, the Key
Route would meke inroads uwpon the present business
of the Southern Pacific. The loss of business

thas ceused would defeat the very obJect of grant-~
irg em increase to the Soutkern Pacifics Without




any other showing than exn order increasing the

trans-bay ferry rates of the Southern Pacifiec,

the Key Route would be entitled to an eguivalent

rvaise,."
The protest proceeds then to object to any increase being
granted the Southern Peacific without a showing of the neo-
e33ity therefor.

Unquestionably many ¢f the large shippers of the
State suffer undue prejudice and hardship through the horie
zontal increases, as this inevitably follows all horizontal
increases whickh disturd previous differentials. With practi-
csl wnanimity, however, such shippers, through theizr repré-
sentatives at the hearing, recognizing the necessity of the
situation, ac;;pted, and in many instances suggested core
roction of such unjust relationships through darly resad-
Justments with the carriers, and if such were denied by
the ocarriers, through the intervention of this Commissions
To have made sny different or o0thor order reé-

garding the East Bay ferry retes would have been discrim-
inating wnjustly ageinst all persons in this State who
wuld be required to pg& the increased freight or paésen-
goer rates. Had the exception been made which the objectiig
cities urge, Justice would require that the sams consider-

ation be given the commuters on the Northwsstern Pacifio

farries to Sausalito and points beyond:; similarly, the so=-

called Poninsule commuters would be entitled to the same
consideration, as they comatitute & body of commuters whose
business and home relationships are similsr to those of the
Eagt Bay commuters, = the service of the Southern Pacifio:

in so far as its East Bay commmters, being that of furnish-
ing ferry and rail service, and the Peninsula being furnished
by the szme company with rail commutation service. If the




Sen Prancisco Bay commuting patrons of the carriers should
be shown this comsideration, et some point an injustice
would be imposed in determining where the increased comw

wutation rates should s8top = whether at Sausslito, Mill

Valley, San Rafsel, Burlingeme, San Mateo or San Jose, Inw

deed, & similar situation would be present in Los Angeles
and its suburban territory and the unjust discrimination in
favor of the commmters sbout San Francisco Bay would be ap-
parent if similsr limitations were not impoeed upon the oom=
mutation rates out of Los Angeles and otker larger centers
iz the State.

Petitioners f£or rehearling herein urge as & farther
ground for exscepting the East Bey ferry rates from the
operation of the increases, that inoreases have beer sllowed
in these rates as follows: A 10 per cent increase amthorized
June 8, 1918, (Decision No., 2985, Vols 15, CeReCe, Pe 8325.
snd thereafter on August 11, 2919, (Decision No. 6549), an
increase to 16 cents for single fare and monthly commutation
fare from $3.30 to $4.00 was guthorized, and therefore these
rates should be excepted from the Present incresses,

The former incresses were suthorized to‘allow
whet this Commissior at that time deemed a proper rste under
the then existing conditions.

The Interstate Cormerce Commission in the present
situnation directed increases on the existing rates. To0 pur-
sue the suggestion of petitiomers herein would be to inquire
fully not only 1nto_éll questiona of differentials and ra=
lationship of rates occasioned by so=called Genersl Order 28
of the Eederal Reilroad Administrator, dbut irdeed an inguiry

into the ressonsbleness of all rates, both freight and rassen~




gor, prior to the 256 per cenf increase of the Interstate
Commercse Commission, a situation which, for reasons herein-
bafore stated, was and ie »ractically impossidle.

The refusalof this Commission to except the aﬁpli-
cation of the increased rates to the East Bay ferry rates
manifestly does not foreclose the spplicants for reheering
herein from a presSentation to this Commission of the qusstion
of reasonableness of these rates, unless subssguent Jundicial

action would determine that the Esch=Cummins Act absolutely

prociudes considerstion by 4EL8 CoMEIAGEOn O mny INtEastals

vate of an lntersatate oarrier.
Aside from the general and at all times existing

right to have the reasonableness d5f those rstes challenged,
is the expresssd declaration by this Commission .in the con-

cluding paragraph oL the order nerein, under subtitle

vAdjustments™, which reads as follows:

"This proceeding will be kept open for the
purposes of considering cdjustments of rates and
all appropriate matters which may properly be
brought before ths Commission.
TAdJustments will be necessary and carriers
will be expected to deal proxuptly snd effective=-
1y therewith, to0 the end that such realjustments
nay be made in as wany instances as practicable
without forcing an appesl to this Commission.”
The remedy, therefore, to all parties interested is avail=-
able to the protesting cities hevrein, but no ef2ort has
88 yot been made by any of said ocities to avall themselves

thereofs

ORDER.

The Cities of Oakland, Berkelay, Alameda and
Albany having filed senarate applications for rehearing
in the above entitled matter, and the Commisgsior having
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given full and ocaveful consideratiom to asid spplioations,
IT IS EEREBY OKDERED that applications of seid

citlies epd each thereof for rehearing herein be and the

same are hereby denied.

' Ao
Dated at San Francisco, California, this_ /3

" day of September, 1920.
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