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EEPORE TES RATIROLD COMISSION

OF TEE STADE OF C&

Pacific Rortland Cement Compaxy,
Consolidated, & corporation,

Complainant,

v
CASE KRO. 1447.

& corporation., and
Cenent.Toleras & Tidewater Rell-
road, a. coxporation,

)

)

)

)

)

Southern Pacific Company, ;
)

)

Defendaonts. }

Jas. A. Keller and E.Z.Sarborn, for Complalinant,
Prank 3. Austin, for Sountherrn Pacific Company, Defendant.

2illsbuxry,Madlision & Sutro, by M.RP.Madisén, for
Coment ,Tolenas & Tidewater Reilroad Comparny. Delendant.

LOVELARD, COMMISSIONER:

Tnis is a prooeed.mg in which the Pacific Portlend
Cement Compeny,Cozsclidated,a corporation, f£iled & formsl complaint
wlth the Railroed Commission agalunst the Southern Peelflc Compeny,
herelnafter called the cerrier, axnd the Cement,Tolenas & Tidewater
Rallroad Company, herelnsafter called the Cement road, sverring that
the rate om lime rock of 70 cen.t.f.: per ton from Flint to Tolenas,

Celiforria, as previded for in Southern Pacific Company's Tarif?
730-4A. I.C.C.N0.4088, C.R.C.X0.2436, page 248, Item Xo.5770-4,

effective Pebruery 20,1920, aend a rate of $6.50 per car from

20lenas to Cement,Californis, as provided in Cement,Tolenss &
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Tidewatexr Rglilroad Company’'s Local Freight Tariff Xo.2, Supplemert
Xo.6, C.R.C.Xo0.3, superseded by Cemont,Tolenas & Tidewater Rellrcad
Company's Local Freigat Teriff No.3, C.R.C. No. 13, sxe:

First- IZxcessive, unjust and unreasonable to the extent
toat they exceed 2 through rate from Flint to Cement,Californie,
of 60 cents per tom of 2000 pownds, carloaed minimum weight 60,000
pounds, in violation of Sectionr 13 of the ALet.

Second- Unduly prejudicial to the complainant snd

preferentiel to other producers of cement with whom complainant

competes, In viclation of Section 19 of the Let.
Third~ In violation of Section 60 of the Act: the rates

horeinbefore mertioned having been published during.the period of

Pederal control, complainent was thereby prevented from £iling &
complaint ssking fox a finding as to the reasonableness thereof.

Fourth~ In violation of Sectlon 63 of tﬁe Act; the
aforesald rates having been increased withcut a hearing before
the Railrosd Comrission of Cellfornia and a fLinding theredy that
such increages were Justified.

Tifth- That the defendants, after the explretion of the
period of Pederal comtrol, hereinbefore mentioned, demended and
received chargns lZor the transportation of lime rock fLrom Flint
to Cemext,Celifornia, based on the sald rate of 70 cents per ton
of 2000 pounde, pluws £6.50 per car, without & Lizding by the

Rallroad Commlsslon of the Svete of Celifornlia that &ald incresse

in rates was Justified, In viclation of Section 63, and therefore
are in violation of Sectlon 76 of Chapter 91 of the Laws of the
State of Celiformia, approved March 23,1915, kmown as the Public

Utilities Aot and aots amendatory thereol and supplemerntary thereto.
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The complainent asks that Jjust and reasonable rates
bo prescridbed and reparation granted. -

Zhe RPaclific Portland Cemernt Company, Conzolidated,
herein referred to as complainmant, is a corporstion engaged in
the manufacture and sale of cement. The complalinant bduilt Lits
cement plant in 1902 at Cement,Califormia, which is located on
the line of the Cement rosd, two miles from Tolenas, which is
botween San FPrencisco and Sacremento, 52 miles east of San Fren-
cisco.  When the plant was located at Cement there was an
apparent ample supply o lime rock immediately sdjacemt; however,
a few yeaxrs latexr the lime rock deposit became exhaﬁated and it
was necessary for the complaluent t¢ eltzer sbandon the vlant at
Cement oxr to secure a new supply of rock from some other locality.
Subsequently, the éomplainanz developed lime rock quarries seven
milos from Flint,California, on the American River,and built the
liountain Quarries Eallroad, herelnafter called the guarry rxroed,
which railroad fecility 1s used for the purpose of bringing lime
rock froxm the quarrlies to Flint, ard reiturning the emoty cars to
the quarries for reloading. At Flint the traffis is turned over
to the Southern Pacific Company for handiling to Tolemas, where it
is turned over to the cement road Lor delivery %o dectinstion.
The quarry roed and the cement rozd are properties owned by the

complainant. The cement xoad 15 a common carrlier and LS msde one

0 the defendants in this proceeding.
Wher the lime rock deposit at Cement became exhausted

and 1t became necessary 1o tTraunsport its suoply of rock from Flint

to Tolenaa, the complainant sterted zegotictions with the carrier'sl

local treffic officlels at Sem Francisco, and exacutive officers

et Chicago, explaining to them it predicament comserrzing its supply




of raw material and recuested the carrier to establish a 50 cent
rer ton rate onm lime rock from Flint to Tolenss, stating that

"50¢ per tor was the meximum freight rate we counld stend and

éontinue operations and meet the competition of the other cement

vlants who onjoyed the came frelght rate to the Saxm Francisco Bay
territory on the manufactured product, cement.”
The 50 cent rate as then agreed upon was established

several years ago and was still in effect on June 24, 1918 in
Southexn Racific Company'e Local and Proportional Teriff No.730,

C.R.C.No.1632, and contemporsneously a rate of $5.00 pexr car was
provided for the tramsvortation of lime rock,in carloads.from
Tolenas to Cement and was published in Cemert,Tolenss & idewater
Rallroad Coxpeny's Teriff Jo0.2, C.R.C.Xo.3. Since that time,
however, all rate Schedules have increased. During the perilod
of Federal control the Director Genexal of Rallroads increased
all then existing rateg by hls General Order Xo.28, which in-
cressed the rate on lime rock from Flint to Zolenss to 70 cents
per ton and $6.50 per car and these are the rates sgainst waleh
the plaintiff In tzis proceeding compleins.

By Interstate Commerce Commission Ex 3ﬁrte 74 end
Celiforais Reilresd Commission Decision Fo. 7983, $EseHiTe

Avguat 26, 1920, the rates were made 90 cents per tor and £8.00

per car, and these are the present rates.
The 1lime rock is guarried by the complainent and

nauled by the quarry road to its Juzctioz with the carrlier.

The carrier’s haul between Flint and Tolenas L& a mein-lire
haul, partly "foothill road™ and partly "ralley roed™.  There
is & division terminal at Roseville where treing are‘ﬁroken.up,
switched axd reclassified.

The compleinant’s L£irst allegation 1s to the effect
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that the 70 cent per ton rate (now 90¢ per tonr) on lime roeck,
caerloads, between Flint and Tolenas and the $6;50 per cax rate
(now $8.00 per car) are excessive, uwnjiust and unreascnable to
the extent that they exceed & Jjoint through rate of 60 cents pex
ton Tlint to Cement. Couplainant srgues that its shipments are
handled by the carriexr st conslderably less expense thaxn It costs

it to handle other commodities; it contends that the carxrier per-

forms no terminal service in conrectlon wita traffic from Flint
to Tolemas; furthermore, that the cars are weighed by the guarry
road and offexred to defendent carrier ready to move and that the
defendant is required only to turn over carlosds of lime rock to
& comnecting carriex at Zolemss and that all of the sexvice
poerformed L& & line-haul service. It 1s self-evident, howsver,
that the defendart carrier does perform terminsl service in tre
case-of handling this lime rock 1o the same extent it would in
picking up & Shipmert from ar industrial plant whose side track
mpkes direct comnection with the main-line track at point of
origin aund is delivered %o an irdustry whose side track ras direct
connection with the mein line at destination, or as much terminal
sexvice as any intermediate carriex.

Flint 1s located on a double track line, and testimony
showed that on sccount of Elﬁg;being on the eastbund track
emptlies must be nauled to owman and returned in face of traffic
and, further, tkat a switck engine from Sulsun does the work at
Tolenas. This practice, nowever, was acknowledged an operating

convenlence, but nevertheless is & terminal service.

Tkhe defendant’™s witness testifled that 1t 1s necessary

in handling these lime rock snipments, becaunse ol the heavy welgnt

per car thereof, to put empty cars Into traing In order to equalize
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the bralking powex. It was further teztlfled that the breking
powexr of a single average unit L& 100 Mg, or 100000 pounde,while
the average load per caxr of the lime rock ir question 18 60 tons,
or 120 Ms, but the same wiitness acknowledged that It is and wonld
be necessaxy to egualize braking power on other commodities of
similar welight and which might be hauled in the aame tralns with
the lime rock, and this would be necessary whether lime rock were

in the tralim or not. IFuxrthermore, the empties used to equallize

- braking power were weStbound empties travellng over the same route

axd caused no extre expense irn thus handling except that of setiing
cars out at Colfax, to be picked uwp by traims hendling the rock
cars. 0f course, the deferdant could have at once elimirzated

any inconvenlence caused by heavy loading of cers by siwply in-
structing the shiprner to load lighter, dut Iin practically all
seasons during recent yesxrs carriers hsave agitated heavy loading
of all equipment in order to irnerease thé caxr Supply and this

was made & Special feature during the war perxrioed.

Therefore, the equallization of braking power is an
operating dileability not confined to lime rock, but applies to
any loading reaching & welght over 100 M2. Or tke other hand,
the complaizent set forth the heavy loadling of cars as ome of
the transportation advantiages in favor of lime xock. The lims
rock cars averaged 60.87 tons per car in 1919, while the average
welght per caxr over carrier’'s eztire system for the same period
snmounted to 22.90 tons. The tostimony also indicated a fuxrther

transportation sivantage on account of the assignmment of particular

equipment for hendling lime rock from Flint to Cement. It wasg
shown that on account of tre carrier discontizuing the burning of

coal on Lts Salt Iake Division it wes sble to release & xumber of

-6-




hopver type gondola cars,commonly termed “battle ships™.  These

cars nave VT Shaped bottoms and were formeily used in tae nsuling
of coal; insaomuch ac thore iz comparatively little coal used in
Californie and these cers belng Speéially brilt Lor that kind of
traffic could not be used for marny other kinds of traffliec, but
could be used to great givantege Ixn the handling of lime rock, Lox
walch this type of car'is speclally adepted.

Wbile the complalnent’s contention thet the heavy
loading ie a transportatlion advaxntage and that it saved many cars
during car shortage seasoms, in this case trere is certainly a
mtual sdventage in capsascity loeding elike to skipper, carrier ard
consigrmee. In the first place it Is not necessary to use so
mony unlite in the hendling of the large treffic and on sccornt of
the perticular type of equlipment avallable the shipper suffers
less disedventege Ix Securing equipment in tizes of car shortage.
Furthermoxe, the aopper iype, or automatic unlesding facility, is
likewiSe an advartege 40 the comsignee, wro LS also the complainant.
The disadvantage suffered by the carrier on sccount of the necessity
for egquallzation of bralking power L3 prodadly offset by the fewex
unite necessary to handle the traffic and the Lfewer number ¢f cars
regulred, taus conserving care and nromoting efficlenecy gererally.
welle fhe hoyper type of gondola caxr, with ¥ skhaped bottom, carnot
be used for some commodlitles, it'can be used in such service as
the hauling of sugax beets, sand and gravel, of whick a large
treffic moves cver defendant's line.

»

Complaluent™s second allegation 13 that rates axe
prejudicial and discrxminatory.
.The complalnant's contention thet 1t is compelled to
ultimastely
vay /nigher freight rates on cement for the reason that the surply
of raw material at its plant iz exhausted, making It necessary to

g0 elSewhere for Lts supply o2 rock, while at the same time,
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competling cemont manufacturing plants continme to uze reaw materials
procured immediately adjacent to their pleamts, Iz a natter of

dizablllity of geographical locatlion exnd onc which a regulatory

body should not bo regquired to rellievs.

In support ol the above conclusiorn we gquote the follow-
ing:

"lhe Jobber with the better geograpnical locztion
.shouldehave the advantage in rates.™ 27 I.C.C.
617-4206. .

"the Commission will not overcome a disadvantage
.axising to the shipper Irom his geographical
location-" 26 I-C-C- 8"10.

"Mhe commercisl interests of s shippexr do xot
~corstitute a sufficient ground for demsnding

"It is not the province of the Commission to
-prescribe rates to enable shippers 1o overcome
thelr natural dissdvantages of locatior.”

2¢ I.C.C. 315~-317.

"It L8 the duty of the Cormission 4o exsmine the
-rgtes theamselves, their relatioxship one to
anotrer, thelr effect, and to determine under

all the circumstances what Ls the Just, the
reasorable and tre lawful thing to do.™ 29 I.C.C.
550=-557. ‘ :

- Xt mey be that one cement plant, or account of labor orx
bousing conditiors, availadlility of supplies; or other reasons,

cannot operate as creaply as & competitor, yet for these reasons

alona the carrier c¢ould not consistently undertske to equalizes coct

of distributior ¢f finisred prodwet.
The complainamt Sets Lorth in its third allegation trat
the retes In guestion are Ix viclatiorn of Sectlon 60 of the Public

Utilities Let, in view of the fact that they were published during
the period of Federal control and the complalinsnt was thereby

prevented from filling a compleint as T¢ the reesomablerness thereof,




and allegation four, thet the aforesaid rstes are In vioclatlion

of Section 63 of the Lct, becasuse the rates were incressed without
8 heering belore the Rallroad Commission and the Linding by the
Rellroad Commission that such inereases were Justified. The
rates prescrided ln Gemeral Ordexr No. 28 vy tre Director General
of Railroads, effective Jume 25, 1918, were mamdctory and a matter
not coming within the purview of State Jjurisdictiom. Iz the
cese of Northern Paciflic Railwey Company ve Stete of Noxrth Dakots,
the Supreme Court of tke TUnited States ruled as Lollows:

"In teking over the rellroads Lrox privete ownexrship

.to 1ts control and opsratviorn, was the resulting

powar of the United Stetaes to fix the rates to be

chaxrged for the transportetior services to be by it

rexdered subordinastive to the azserteld authority of

the seversal states to regulate the rates for all

local or Intrastete businmess, * * % % x X % X % % *x »

250 U.S. 134- 63 LLT - ZD 897.

Zleborate exhibits going into greatly detailed analysis
of general ststistics taken from the carrier’s anmial reports to
this Commission and to the Interstate Commerce Commission, Skhowling
the average net tonnage per'revemm caxr; everage tare weight per
reverue car; emply axnd loaded car mlles; average gross revenus per

caxr; average miles distance heul; average estrnings per ton mile and

per car mile, etc., etc. ThesSe statistlics cortain all kinds and

craracter of traffic - switching charges, traffic hauled long

distences, trafliic heuled short distances, light as well as heavy
tra:fic on which large volume and small volume rates apply. No
segrogation it made as to stete ard irterstate business, but data
is Zor system-wide operatioms. Certalin of thece exhibites pur-
portod to show thet the car-mile esrnings om lime rock were greater

than the average car mile earmings or all business handled by the
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carrier. Car mile earnings, wnile 10 be considexed, are not the

controlling factor in rate making, out the rate per car per mile mwt

be considered in commectlon with revenue per ton per mile, density

of traffic, Clansity of populatlon, operatling condition#. cost of
service nexrformed, ete., ete. The figures In theze exhibits are
general sand are comparable only to llke general figures and were
made, uwndoubtedly, for the purpose of comparing the varlouws elements
or factors et forth therein from month to montk snd from yeaxr to

year, but it les g practical Impossibdility to plek out any ore factox

cverage snd set LIV up &S & messure Vo dulld new rates upon, for the
voxry rezcson that the figﬁres are rot compsrable - o single rate ox
a particular cormodity conmnot be made comparable to genersl figures
resulting from nmessed traffic. Furthermore, these general Ligures
contain smounts required for taxes, interest or indebtedness and
investment and overnhead expenses, es well as any profits that might
acerug.

Svidence was preseanted indlicating that lime rock is more
valuable than sand, grevel and vallasting matexrials. Ix rete making
value iz & pertinent factor but not & controlling oxe. It wae
further comterded that a lower rate should apply on the lime rogk
traveling £rom the quarry to the point of manuvfacture on account of
the Second haul of Vhe Zinished product, cemext. In meking rates
on. raw nateriels the gecond heuwl should be consldered, but at the
semo time the sSecond ngwl alone does not warraxt the making of an
unareasonably low rate on rew materials. Carriers are entitled to
& reacsoxnable rate on 2ll commodlties.

Testlmony was given to the effect thet marketling con-
ditlons were egualized on cement from San.éu&n. Daverpoxrt and Cement

to the Sax Francisco market, dut no evidence was produced to show

that any onc of the cement plants can get to the Sax Francisco




parket any cheaper than amothexr.  The record ls barren of any
evidence of the cost of producing cement, or of the zale price,
or of tho profit and loss onm cement either at Sen Juan, Davenport,
Cowall or the compleainant's plant at Cement, Californie. o £ind
that not only 1s tho cemont rate oqualized Vo the Sen Franclisco

market district, but is alsc equalized to Ios ingeles. Pasadena

ard Sen Berrardino. to waich points the complainant'’s competit.o;;s

gre nearer. The came rates epvly from cement-producirg plants
st Cowell, Naps Juzction, Cement, Davenport and San Juan; %o
Celexico In the Imperiasl Velley; +o Lore Pine on the Cwenyo 3rench
of the Southern Paclfic. Tre same retes apply from all cement-
vroducing plents relferred to above to San Jose, to which point
complainant’s competitors exe nesrer.

Differences in industriel emd trsffic condiitlons in
Alffereat territories may Justify the malintenance of higher or
lower rates in one or the other section, as conditione and cir-
cumstances may requlire. Such edjustments, however, are usuwally
made voluntarily by cerriers.

' The complainant contended that transportation conditlions
are more favorable between Zumar end Qswego, Oregon; that the
opereting expense LS much less oz accouwnt 0Z physical corditions;
it showed that the saverage weight ner caxr le less, and that the
rate volume is slightly less. The distaxnce between Zuman and
Oswego 1z €5 mlles, as compaxed with 72 miles vetween Flint end
Tolenas. Tke cers used in cerrying lime rock from 3Buman to
dswego are of various types end capacities and whichk wounld otherx-
wise move emply to loading volnis, end the cerrier’s witness
testified that low rotes were msde on rock Lrom Buman to Oswego

4n order to provide return loads Zor empty egquipmexnt.
-11-




The evidence showed thrat the complalinant competes with
Oregon in the sale of cement, but not lime rock: it elso showed
Thet the Cregon cement manufacturers cemnot compete in Californis
in the sale of cement.

Comparing the rates on crushed rock, Sand and gravel
in various parts of the State where traffic actually moves, we
Zind on the San Francisco-Sseremento Rallroad between Oskland and
Baneroft, = Glstence of 23 miles, & rate of 70 cents applies,
minigum carlosd weight 30 tons, rroducing a per ton mile earning
of 30 mills and a revenue per car mile of 91 cents; On the
Tortkwestern Recific Reilroad, between San FPrancisco and Zealdsburg,
51 miles, 70 cents per ton iaroc’.uces & per ton mile eaxrning of 13.7
xills and revanue per car mile of 41 cents: om the Santa Fe, between

Toodrock and Ducor, the tame rate appliee for o distsnce of 78

miles, producing o per toxn mile earming of 9 mills and a revemus

rer coaxr mile of 27 cexta; on the Testern Pacific nileage scele &
70 cent per ton rate appliesz for 41 miles, yroducing o per ton
mile earning of 17 mille and & por car mile revenue of 51 cents;

tze Soutnexm Paclfic Compeny, between Sumen, Oregon =nd Oswego,

Oregon. & movement referred to by the complalnant, a rate of
60 cente per tom applies for e distance of 65 miles, producing s
per ton per mile earning of 9 mills end & Tavenwe per csx mile of
27 cents. 42 compared with the rate between Tolenas and Flint of
70 cexts per tonr Lfor o distarce of 72 miles at minimum weight,
walch producee sn earming of 9.7 mills per ton mile and & revenue
of 28 cents per car mile.

Tho reles onm crusked rock, sand amd gravel quoted above,

gonerelly speaking, are rates applying onm & fluctuating business,




with varions »oints of origin and wvarious dostinstion pointe and
are not comparable to o single rate applying between Lixed termini
where an ¢xtremely heavy regular snd corcstant trallic nmoves. In
foct, the record iz barrer of axny Instance where trafflic corditions
aro simlilaxr or comparable.

This complaint was flled shortly after the relinguishmont
of Government coxtrol of rallroads, during the guaranty or trans-
ition period. The rates kherein domplaine& ¢ were the result of
Director-General of Rallroad Gezneral Crder No.28 exnd 4L4 not include
increases brought about by the Interstate Commerce Commission's
3x Parte No.74 and vhls Commission’s Decislon No.7983, effective
iugust 26,1920. |

“Then this Commnlission considered tae application of all
steam and electric Interurban rallroads and boat lime common
carriers to lucrease frelght end passenger rates throughout the

tate of Californis in harmony witk the lnmcrceses granted by the
Interstate Commerce Commission for Interstate husiness; we con-
cluded that on account of the exergemecy thezn existing it woumld be
most expediepx 0 go with the Interctate Cormerce Commisslion and
evnthorize the ldentiecal percentege increase Lfor State business ac
was anthorlizaed for Interstiate iusiness. t wes oentirely Iincon-
sletent for this Commission to undertake lndependert action, for
the ressor that it would be xecessary for us to gather adequate
data upon which to base & sound Judgment of wkat all transport-
atlon rates In Callfornia ought 0 be, as it would require many
months and would, therefore, eliminagte all possibility of immedliste

relief to carrlers, so necessary at that time.

Murthexrore, we reallzed that the Interstate Commerae
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Commlselon wae acting under the mandate of Congress and had

proceeded impartially, using the best avalilable information and
the best Juégment o its members in rondering its decision and

order in Ex Paxrte Xo.74. Following that line of thought this

Commission in Lts Declsiom FNo. 7983 lncluded the following

languange s

"It iz our deliberate judgment that 1t is the

duty of this Commisslon to cooperate in every
res.sonable way €0 give the Esch-Cummins Act a

felr trisl and, ratker than to settexmp?t to Impair

the success of this legislation, to so act as to
make it successiul, not merely ox the gemeral
proposition that 2ll laws should have a falr test,
out on the more defirite cituatlion that now com-
Lronts this countzry. We must &ll reallize that

the transportation comparies have resumed control

of the vearious rallroad properties under difficult
clrcunstances, and in view of the vital needs of
thic country Zor adequate trasusportation it Ls the
duty of all c¢ltlizens and officlals to further any
movement looking t0 the betlering of the trana-
portatior business.
vve feel that regardlesc of any ovninion we might

.have as to the wisdom or wawicdom of the Zsch-~
Curmnivs Aet, it Is the foundation wpor which the
rogulation of the rellrozd now rests and to sheke
that Zoundatlon would be agalnst the public Iinterest.
oo 40 not mean to say that thls Commissioxn Las gb-
-dicated 1ts Tunectlions iz rate Zixing, as we velleve
that our determinstion to grant the prayer of
applicante L1c sustainsble upon the ground of reason-
ableness. Purtherxore, we reallize that we have &
heavy resporeliblility in the matier of adlusting

ctate retes whickh Ilnevitably will become necessary
voon vhc impocitior of g mercentage lncresse. The
Shippers who epyesred before wus iz thle procoedlng
nave taxenr & vory commendable poeitlox. Practically
without oxceptlion thoy rave gtated vhelr coavietion
that the raliroads must-have rellief In Increased rates
in order sdeguetely to give gerxrvice.  FTuxrthecrmore,
they belleve thet thls Commission should cooperate
with the Interctaete Commerce Commisslioz and make
offective Lits order inecreasing retes. They do urge,
however, thav thls Commission keep control of tke
matier of adjustizont oX rates alfter the imposition
0Z a pexcentage increuse.

"Ohe cerriers nove agreed that they will, as prompily
.88 pocsidble, make adjustmentsS or change rates in
agresment wlith treir patrons wherever possidble without
resoxrt to this Commliaslion and as ©o all disputes ox
dlsegreements which may arise they will bde promptly
referred 1o thic Commission Lor decision.™




Iz lino with the lmmo&liate preceding paragrepk, we
pleced lx our order the following:

TADJUSENTS:

"2his proceeding will be kept opem for the
purpose of consldering edjustment of rates:
and all approyriate matters which may vprover-
1y be brought vefore tre Cormission.
"Sajustments will be necessary and carriers
-Will e expected to desl vpromptly snd effect-
{voly thorewith, o the exd trat cuckh resdjust-
menve may be made in &S many lrnstances as
practicadle without forcing an appeal to this
Conmlicsion.™
ke rearings In this proceeding were concluded and the
cage submitted on August 26,1920, and éubseqpenx trereto the com-
plairant, In gccordance with the adjustment clsuse in our orxder
roferrod to above, took up with the carrier tke motter of an
Sxformal sdjustment of the lime rock rate betweern Flint end Tolenas
ond they were unable to agree.
Qaking Iixto concideration that the original rate of
50 cents per ton on lime rock, carloeds, Flint to Toienas, was
volunterily establiskzed by the carrier; that there 1s a Second
ngul on all lime rock moved between the points In question;
coupetitive merketling conditions oxn cement thet carrier has under-
telen 0 equalize; the extremely large volume of traffic: the
constancy of the traffic; thatl cers are welghed by the shipper and
thus the caxrier L8 relleved o2 that expense; nominal terminal
service; thav spoclal equipment is used, resulting In mtual
benefit to all concerned; the heavy loedlzg of cars, also a mutunal

benaflt; that the rate resulting from General Qrder No. 28 was

20 cents pexr ton Llnstead of a f£liat 25 pexr cent increase, theredy




ceusing in reallty an actumal Ilncreaze of 40 wer cent.

Upon thls recoxrd I £ind that the 70 cont per tomr carload
rete on lize rock from Flint ¢ Zolenss, asselled by the complainant,

1s not unreasonsble, wrlust, diseriminatory or wuduwly prefudicial.
For tre roason that trhe complaeinaont owns and opexates the

defentant carrisr, Cement,Tolenes & Tidewater Railroad Company, I

will meke no firding as %o the reasonableneSs of the zate over that
lixe, leeving that to the complalinant to adjust as 1t chooaes.

This determinstion I1s necessarily based upor the record
presented In this case, which wae comploted axd submitted on
Logust 26, 1920. Irsofer as any reparation was asked for by the
cozplainant, it relates entlrely to tho difference between the
slleged unreacsonasbdleness of tkhe rate in effect whan the complaint
was £1led ané the rates proposed oy complalnent as reasonable rates.

I must conclude, however, Srom the record before me that
not orly is a rate Iin excess of 70 cexts per ton charged and

collecteld since Septembor 1, 1920 unreasonable, but thet the
reaconable rate iz 70 centc per ton ZLor the future. In reaching

this corcluclion I am not urmindful of the authority grarted the

carrier in Deciclion Xo0.7983, Appllication Xo.5728, Awgust 17,1520

to Ilncrecse the entire fabric of freight rates, but thet authority
was granted witaout censideratlon of any sypecific rates, they

veing subject to future zdjusitments as appeared necesssry. Clearly
the record in thic proceeding shows that & rate hlgher thex 70 cexts
vor tonr world at thls time and Zor the Luture be excessive axnd
maressoneble.

Having found nerein that 70 cents per ton L& a reasozable

rate £or tho movement 02 lime rock, in cerloads, from Flint to




Zolenas, 1L the matver of reparation on Shivments moved subsequent
t0 the submlission of this case is not voluntarily adjusted, the
Commission will entertaln an applicatiorn for zuck sdjustment. The

case will he dlismissed.

Complaint and axswexr having beex filed in the above
entitled proceeding, = pudlic rearing having besr held, the
Commissiorn being Tully spprised inm the premises, and basing its
order on the f£ind nge of fact which appear in the foregoing opinion,

IT IS IERERY QRDERED that the complairt in tkis proceeding
te and the same is hereby dismissed.

Le foregoing opinlor and oxdexr sre hereby approved and
ordered f£iled as tke opinion =znd oxder of the Railrcad Commission
of the State of Callifernia.

A
Dated at San Franclsco, California, this /2  day of

ﬁ (@..M}_T/po /
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Co_missioners--




