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BEFORE ThE RAILROAD uO»uZISSION(Of J@__S% oﬁjzzmwm

In the Uatter of the Apvlicotion of )
FRED MILLER fox certificate of pud-
lic convenience and necessity 0 op- Application XFo.6488.
erave freight, express and baggage
:{:;-vice between Brawley and Westmore-
d.

In the Matter of the Applicasi oz of
C. A. WARE of Westmoreland, California,
for permission to operate a2 freizht Application Xo, 6533,

and express auto truck lirne bYetween 3
Westmoreland and Brawlcey.

H. W. Xidd and Rex Eardy for Applicaxnt,
Fred Miller.

James L. Allen for Applicant, C. A. Vare.
5Y THE COMMISSION,

CPINION

Bach of the above named applicants applies for autkority
to operate automotive frelgut truck lines between Brawley and West-
moreland in Izmperial County, a distance of about 12 miles over dirt
roed,

A pudlic Zearing upon voth applica.t ions was held by Ex-
aniner Vestover at El Centro, May 10, 1921, at which, upon stipu-
lation of counsel, both were consolidated for hearing and decision.
Counsel fox the Southern Pacific Compery and for the American Rail-
way Zxpress Company were present, but stated that they did not
care o erter an appeara.nce‘ in the mattex.

It appears from the undisputed testimony that applicant,

C. A. Tare, purchased frxoxm A, W. Dwinell in August, 1920, his ice




apd general trucking business in Westmoreland, inciuding two
one-ton trucks and some real estate, foxr the total sum of $5400.00.
In connection with the trucking business, it appears that XNr.
Dwizell had been operating a freight line between Brawley and
Westmorelard without euthority. Mr. Ware continved the opera-
tlon, also without euthority, and since last August has been oper-
ating one round trip daily upor morning schedules, which the tes-
timony shows are the most convenient and suitable hours for the
accoxmodation of srippers. He operates the only direct sexrvice
between the two points; the only other gservice being the rgil serv-
ice of the Southern Pacific Company's lines via Calipatria, a dis-
tance of avout 25 miles. All of the testimony indicates that he
has been glving good service. The freight movement exounts to
adbout 1600 pounds per day, prirncipally weat bound, the shipments
being quite uniform in amount.

Mr. Ware's application recites that at the time of pur-
chasing the property he was unaware of the legal requirement of
procuring authority from the Commission; confesses the operation
of tre line zince August, 1920, and alleges thaet it was not done
with knowledge,df‘or iztent to violate ary law or ruling of tke
Comxission; aanzgazegiy to answer to any infraction of 2he law
occacioned by such opgratio:. Hie vestizony as to thic feature

of the mpplication is %o the effect that when the opportunity to

purchase the business aroce, he considered the investment favor-

ably arnd accepted the proposition, pesid his morey, and begar oper-
ating tke line in cornection with the ice and trucking busizess
in total igrorance of the existence ¢f the law reguiring him to

first procure autbority fron the Commissior. Eis first knowledge

of the lllegality of his operation wazs acquired ir January or

Fevruary, 1921, waen he learned, tkrough the local peper, that




Fred Miller had applied to the Coxmission for autkiority to opex-

ate betweer Brawley znd Wesimerelexd. Ee promptly sought legel
advice, with the result that his gbove Application He. 6533 was
filed ir the Commission's Sax Francisco office on February 7, 1921,

Mr; ¥illexr's above Application Xo. 6486 wae filed in the
Comziselion's San Francisco office three weeks earlier, namely,
Janvary l4a, 1lozl. It applies for authority to operate beilween
the same pointe o 3/4 ton truck, "three trips weekly". At the
close of tre testimeny, Mr. Miller's couzsel was gronted leave o
zmend his schedule to provide for 2 dally service, except Sundays
and holidays, specifying the rours of arrival axd departure at
egch terminal; and to file an gmended proposed tariff,

Tre schedules offexed by the two applicarts axe very
similar and apparently about equally convenient., Nr. Ware oper-
gtes two one=ton srucks, and Nr. XNiller proposes to operate ore
3/4 ton truck. It appears that eack can add additional equipzment
a8 reguired, MXNr, Ware's propoéed retes are "25 cents per cwi. on
all freight; 35 cents per cwi. onr all express and perishadle rer-
ckendisen. Mr. ¥illersproposed rates are ‘25 cenis per cwt. on
ell commodities except household furniiure and ice in quantities
of two toxs or less; ice, two tons or more, 15 cents per cwti.;
housekrold furniture, 50 cente per cwt. To testimony wag pre-
scnted by either party tendling o show how the cormunities in
question will be affected by these retes, ror tke quantities of
eitker class row moving. The .principal commodities westbound
are grairn, feed, flour, gereral merchandise, fruit, food stulls,
and hardware; eastbound, *he principle shipmenis ere perisheble
lettuce end centaloupes during thelr respective seasons, It ic
cpparent from the testimony that there is not sufficient business

to require the service of two lixes,

B




There was zo testimeny <ending to gquesticn ihe good
falth of Mr. Ware ir beginrxing the operatior of the line, nor
is .ignorance of the legal requifements; ror the satisfactoxy
character of tke service wkich he has been rerdering to ke pub-
lic. It appcars from the testimony toalt ke kad been rendering
§ood gexvice in handling 2 considerable axd steady volume of
brsirzess for gbout five mornths velfore Kr, Miller filed his gppli-
cztion, and that ke used & reasozable degree of diligence in seek-
ing legal advice and acting upon it by £iling his application
about three weeks gfter the Miller application was filed. 1In
his verifieéd application he specifically called the attention of
the Commissior to the lllegal canracter of khis operations and
expresned his readiness <o answer tuerefor Iir such manner as the
Comxisslor ™may see fit t¢ impose”. His gttorney, in transmitiirg
the application, Tequested ax early hearixzg. The Coxmicsicn's
clexical force, xnotirng frox the gpplication that tke linc had been
purchased from apothexr, xot mentioned, returned the application,
suggessing trat o joiznt applicatior for autnority to transfer op-
erative »ights be filed, but was prozptly advised by applicant's
counsel that the ore foxrmerly operxating the line kad left the com=-
»unity and kis wkereabouts were not kxown; that Ur. Tare advised
that e thought the mar did not have a certificate, but a5 to that
ne wae not positive, and suvggected that the Commission's recoxds

be examirned ox this poizt. Althougk seversl letiers were ex-

charnged, no stggestion was made to this applicant or his counsel
that his confegsedly illegal operaticr should be discontizued
pending the hearirg.

The applicaticn of Mur. ¥iller named 28 the carriers now

operating beitween thne poiris in questioz only the Southern Pacific

Company and the Arericen Rellway Express Coxpeny. Neither the




application nor correspondonce® with the Commimssion referred %o

I». Ware's operation, nor regquested tkhat it skould be stopped.

The first applicatiorn to the Commission to stop the alleged il-
legal operation come ot the close of the testimony when Mr., Mil-
lert's coursel requested Examiner Westover to order that applicant,
C. A. Ware, cease opcration pending the decisiorn of the Commission,

A8 cpplicaxrt, Fred Miller, had not previously advised the Corrtis-

sion of the situation, altkougk he was in a position to know of

it for several mmoxnths, 2nd as the Cormisgssiorn had not taken action
upon the filing of the Ware applicatior expressly calling atten-
tion to the illegal choracter of his operation, Examiner Westever
properly declined to make such oxder at the rearing in El Centro
on Mgy 10, 1921, considering that, under the particular circunm-
gvances of the case, the protable interruptiorn ir the public serv
ice wazs not required, in view of the fact that 2ll of the circum-
gtances weuld be laid Yefore the Coxxission upor his return %o
Son Francilzco a few days later.

Counsel for applicant Miller cited Decision No. 8924 of
¥ey 3, 1921, upon Application No. 6582 of L. A. Jones and Robert
Kaltenborn, a matter heard by Ixamirer Westove:figéwhich ne Pre-
pared the opizion ir waich autzority to operate was denied large-
ly bvecause of willful violation of the law. In the decision re-
ferred to, the applicants applied for suthority to operate: between
Sen Bermardine and Colvon oxn the one hand, and Xecca oxn the other
hand, serving as intermediate points five towns between Banning
ané Yecca,~- 2 territory sexrved by the authorized operation of tkhe
Coachelle Valley Truck ILine (except as t¢ serving San Bernardixzo,
concerning which the Coackella Line khad an zpplicatiorn before the

Cormission under submission at that time). ore of the gpplicantes,

L. A. Jones, had beguxn the operation "witkhout autiority and with-




out knowledge, he claimed, that the law requirecd previous auth-
ority for such operation, but that the Jommission advised him o
the provisions of the law and notified him about December 1, 1620,
to quit operating; yet ke coxntirzued, neverthelezs, in defiance of
the law and of the Commissicn's order uzntil zbout the time this
appliceation was f£iled ox February 21, 1921w, Toe only justifi-
catior e offered was that after being ordered by the COmmiasioﬁ's
inspector to quit, ke had been advised by some other truck man
that ke had a right to operate. Tne opirion closes wﬁth the

following language, to which we call the attention of stage and

truck operatoxs:

"Those interested irn the matiter will slways £ind it far
safer to follow the advice of the Coxmission, which is
ngaged in interpretizg and applyirg the law, rather then

Wav 07 TTuck drivers or otherg who way have lievior wo-

tives or intoresgted réasoxns for giving errorecus advice.
WLLllrwl wviolation of the dow 1o sufficient o show un-

fitness of such person for operating 'trersportation
companies'! or publzc utilities, aluhough the Commissioen
bhas in propex ingtances granied auihoriily where opera-

tioxn had veen continued only in good faith without
xnowledge of the reguirement of the law. As the stat-
ute in qpestﬁo“ has " been in ope-atio“ nearly four years,

it is but 01“ v0 assume that everyone interested in the

sudject ter has knowledge of its existence, and the

maxim 'igno*ance of the law excuses zo oxne' gshould be

applied."

Under the peculiar circumstances presented by the record

in the above matiers, including the siraighkiforward disclosure
the illegal character of his operation made by ¥r. Ware in nis
plication, the fact that he nad not been ordered o cease such
eratior, and the fact that he bkas served the public feithlwlly and
well and trat the public irnterest would zot be better sexrved in
this particular izmstgonce by o change iz operators and equipment,
we are rot inclized to impose o5 a punitive neasure 2 denial of
ois application to legaliize nis illegal opcrauion, even though
such operation was continued vernding the ordexr of the Cormission

ter he learrxed of its illegal choracter,and advised tkhe Commig-

mission of the c¢ircumstances.




O RDIER

A pudlic hearing having been held in the above entitled

motiers, they belrng submitted and ready for declzsion,

TEE RAILROAD COMMISSION HEREBY IECLARES that public con-
venience and necessity require the operation by C. A. Ware of an
aute truck line between Brawley ané Westmoreland, Imperial County,
but do not require the operation of such service by Fred Miller.

The operative rightc and privileges hereby established
may not be itransferred, leased, s0ld nor assigned, nor the said
sexrvice abandoned unless the writien consent of the Railrcad Com-
xission thereto has first bYeen procured.

No vehicle may be operated iz sald serviee unless said
vehicle is owned by the applicant herein or is leased by said
applicant under a coniract or a2greement satisfactory te the Rail-

road Cormiasion.

IT IS HEREBY ORIERED that applicant ehall within twexnty
(20) days from the date hereof file with the Reilroad Cormission
his schedule and tariffs covering said proposed sexvice, which
shall be in addition to propesed schedule and tariff accompanying
the application, and shall se: foria the date upon waich the op=-
eration of the lines hereby authorized will commence, which date
skall be witkin ninety (9C) days from dete hereof, unless time %o
begin operation is extended by formal supplemental order.

The authority nerein contained ghall not become effect-
ive until and unless tne gbove mentioned schedules and tariffs

are filed within the time herein limited.

IT IS EZRIEBY FURTHER ORIEXED trat the above described




application of Fred Miller be and it is heredby dismissed.

Dated at Ses Francisco, Celifornia, tais g/~ day
of Yay, 192%.
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Coxmissioners.




