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OPIXIOli 

~he A tch18Oll, '~opek& ana.. Santa. Fe :aa11wq Oomp~ ba. 

applied. 'J!or an order apportion1l1g the. cost of maintenance o:f 

the ltt. Vernon T1ad.uet 1n San :Ber.narc1:1no. 

A pUllo hea.r1l'lg upon. the app11cs.t1oJl W&8 held. b;y :ex­
aminer Westover at San Ber.nar~o. 

It appears from the testmoJl1' tb&t in. 1907, to enable 

the r&ilft7 CO~ t~ e:x:tetld. alld. i:nproTe. its yards in San 

Bernar<l1.o.o, the citY', by" OX'd1z:Ja:1ee lio. 360, el08ed. tha.t por­

tion of ltt. Vernon Avenue between Th1rd. .e.:c.d. lo-arth streets 
-

upon. cond.1t1on tll&t the e~ would. build a v1&duet over 

the closed. portion of "the Avenue and. 1'or So distance of &bout 

450 :teet, ea.ater17 on Th1%Q. Street, the eom.pa.%lY to conT87 to 
" 

the c1t,r all of its right,' title. and 1ntereet ~ the T1aduot. 

g1,.1ng to tb.e c1't7 license and pe:rmis81oJl,. to maintain .the, ~ 

" . duC"t as loca.ted upon and over e0mp8.ny propertr 80 long.as the 
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viad.uc.-t ahouJ.o. be used. for public travel; the 01 't.1 a.gre.~ 

to ma.1Uta1n the T1&duct 1:2. good eol:ld.1t1on.e.na. repair at all. 

time a. 

Uost of the above facts are recited. :Son the ~'. 
" 

deed. to the city~ dated. 1iov.-ber 5, ~90s.. ~he viad.uot _8 
I 

accepted "in oond.1t1on es.t1daotory to the MeJor and Common 

OO'QJ1eU of the C1 t;y of s.e..n ::Serna.rd1no." 'b7 %'esolut1on and 

or~er of the ~or and Councll. It further, appeared. from 

the test1moq tha.t the cost of a1d. v1ad.uct W'tl8 about $57,.000; 

that ,in ~907. when the agreement was reached. and before the 

:ys:rd.s were enlarged., there were not to exceed 6- t:ra.elt8 8.crOS8 

Ur. Vernon. Avenue.; tha.t when the v1.aduet was :£1n1Bhed in J.908 
, . , 

there were l.5 tmeks aerosaltt. Vernon Avenue under the T1aduct. 

In the :tall of 1.916, the Compa~'8 :f:r:ame station build.1ng 

was. d.estro7ed by fire.. together with the ~'e shops and. . 

other proper't7. With the ptl%'pOse of 1llereas1ng 1;te. ='ac1l1t1es 

and. en Jsrg1ng its yards, the e~ subsequent17 acquired. land 

on the. east 8J2d W68't. 'sides ot Mt. VerllOn Avenue. am extelld.1Dg 

eouther~ & block to· West :Broad.W&7. now known &S .new ~1rd. Street. 

aDd. 'built So new station at a ooet ~ $240,000 on the llOrth side ~ 

West Brcad.wa,. or ,u6\V Third.. street. reconetructe'd, 1 t8 shops, ana. 
faei11t1es &~ a cost O~:~.200.000, ana 6xtena~~ ~he.~uct 

sotrtherlJ'" over the enlarged. yards a.t .a. cost o~ about $69'.000. 
, , 

The add1tioJ2&l land.8 needed. :tor traeks .e..nd. yards were .a.c-

qu1%'ed. with the active c:o-ope:rs.t10n of the Chnmber o:t Commeroa 

of San Be%'%Lard1no. wb.1oh appo1nted. a coxm::r1ttee to a,td. 1D. seeiDg 

tl:e.t fa1%" ;prices :tor lands were established. ~e negot1at:1ona: 

with... tho e1 ty o:f':t:1e1als :for the vac:at1on o~ ad.d1 t1o~ et%'eeta 

:1.uvolved. numerot'l8 1ntexy:1e"8, at whioh itappeara tl:a.t nothing 

was said. on e1 ther s1d.o as to the ms.1ntelWlCi;t o:f the' extend.ect or 

new portion of the v1ad:a.ot.. PJ.a.n.e and. epeeUie&t10nB p;e:pe.red 
',,' , 



by the com~" 8how1ng 1te new track ~01),t" extoZlded. v1aduct" 

and. other improvements and.. port10118 of streets to be vaea.ted.. 

and other lands to be d&d1catea b.1 it or its 8ube1d1ar,r for 

street purposes ~ ~1eu of the atreet8 ~e&ted, were apprOTe~ 
, . 

SJ:d. ad.opted. by re80lu~1on o:t the council, and. the eompa~ O&.U8e<1. 

to be deed.cd. to the eit;y for street, prxrposes ~'the Santa 76 

Land. Impro'Veme.1l:t. ~" a sub81cl.1&x7 com.pa.%q o:t a.ppJ.1cant. 

lam which 18 not-now part of new Th1rd. S'treet~, These deeds. 

resolutions and. prooeea1ngs relating to relocation ?f the 8tree~ 

ana. extension o~ the v1a.d.uet cl.o not. eontain 8:tly referenee to the 

ma.1ntens Doe o'! the new or old. port1on o:t the st:ruet'Q%e. In June. 

1921" the e1't7 expend.ed. about $5000 1.n repa.1%1ng the o~a. :?ort10.n 

of the v1ad.ttet which the oi ty considered. had. to 'be repa.1r~ or 

closed. on accouxrt of the co.Dd1tion of the road.way., 

The viad.uet. as o:dg~Js' construeted... be@1.:Ul a-r; J!'otl%'th 

Street, extended. along ltt. Vernon Avenue, to ~h1rd. street. and. 
, , 

theno'e ~ a right a.ugle t12r%l. to the east. was 10C8:ted. 111 ~h1rd 

Street., :seg1nn1ng at lotu'th street" the grade asceZld.ed..a:t .. 

rate o:t a.bout 6'1> to the nor'ther~ ma.1l1 traC'k_ was· then level_ 
... ' " . " .. 

a.ud. albout 25 :feet above the tracks to Third. Street; the port1o.n 

in Th:Lrd. Street d.eecending to the street leve~ s.t a. grad.e of 

a.bout 6%. 7lhen reconstructed.. the level port1~n 'W8.8 extend.e4. 

to the south & bout 300 ~eet. the inclined. 8.pproa~h be1x1g l1ear 

'West 3:ros.d.way or new ~d Street. ~e sube'tant1aJ. resul.t was 

to aM ':&bout 300 feet 'to. the leTe~ port1on.. and. mOve the south­

er17 apF08.ch southward.. 

A t the t1Jile o'f the hee.r1l:lg the ol.~ po:rt1on was ba~ 1Xt 

need. of :repa1r. 8Jld. 1t, is 'clear :from the ev1d.enee. that in order 

to properly maintain the entire structure in the :fU.tt1l"e. %'e-" 

pa1:r:s w1~1. fx'om t1me to time, llave to' be made. It 18 exee«l.-' 

1ng~ 1mport.e.nt ths.t ~ this v18.d.uet. be aa.equate17m&1nta.1ned.. 
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for, if it ehould.. f<1r 8.'IJ:3' reason be elosed. to pub1.1ct 

travel, & Ter,y dangerous grade cros8ing ~ula resUlt. 

which would. 1nter:ter8 nth the ope:mt1on of tra1na and 

grcat17 imperil. 'the ~ety of the :public travera1Dg such 

oross1ng. ~he Cot:lm1ssiol'l is, therefore, of the opinion 

t:O.at publio conven1ence and. neeees1v require tllat an 

ord.er be ma.~e s.p~rt1on1ng the coat of ma1n~8.in1ng tll1a 

T1ad.uet. 

It 18 urged. by the oity upon. vari0U8 grOUlld.s tb.&t 

the Comm1ssioll is without jur18diction to make an order 

apportioning cost 0'1: ma.1.nte:o.a.noe of ~h18 v1aduct. With­

out go1:ag into an extensive d18cU8S1on of the legal.· que .... 

t10ns involved.. w~ are 8&ti8~1ed., upon the 'a.uthori tr of 8eo­

t10n 23. Artiole XII o.f the Conet1tut1D:a.. sec.t10n., 4Z(b). 

Public Utilities Aot.; a.ni C.1'ri.e Center Association v. 

Ra.1l.%'oad Commission, 1'15 0&1. 44l., that it is w1tJ:z.1n the 

powe:r ~ the R&1l.road ,Commission t.o make an ord.e:r' appor­

t1on1Dg the expens.e o~ the repaS% 8Jld. ma.1ntenance. o"! the 

v1aduct between. the ps.rt1e8 in such maJl.Xl.er &8 the Comm1a­

sion mI3:3' d.e.em juet. 

It' onJJr" rema.1n8 far the Comm18s1on to ~d.ete:rm1na wlJat 

would. be 8. fair .and. juet apport10:ame.nt of the .cost :o:t 

ma1nt.a.1.n1ng said. eondu1t. Applicant urge. that the ai't7 

is botUld. to, ma1nta1n the stro.cture. by' :reason of the fa.ct. 

_that it or1g1naJ.ly.oontracted. to d.o 80. The city ma.1.n:ta1n8 . 

that this contract ie ultra vires ana void.. 

Irrespective of' these questions. :we bel1eve that 

the COmmission Me the- power. u:c.d.er the au:tb.or1ties a.bove 

o1ted., to d.1v1d.e this expense 1n.~ m.e.nn.er th&t it d.eems 

just. Without s.ttempt1ng to 1=£:S8 UPOll. the 'Va:l:-1d1~ of 

"th18 cont:ra.et. we are o:f the op1n1on that the 8.%'r8llge:ment 
.' 

towh1eh the parties agreed. 1s. at tlle present. t1%lle .e.nd. 
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and. =der ex1et1ng o1X'ctlZlt8"ta:lc-ee. a. t'a.1r a.zKt ~uet arrangement. 

a.uc1. the expe.uae will be' a.pportioned. in aecomanee therewith. 

Whs.t has been 8&1d.. o=' course. applies oll17 to the ol.d. 

portion oj! the v1ad:c.et am the equivalent portion.. &8 iot atand.a 

today. .18 to 1::b.e part which has bee.n. add.ed.. the above eoll-

It 1., 81gn1;!1cant. 1n 

new o:! the earlier cOl1traotuaJ. rela:tiona between the eame . . 
parties. that nothing wafS sid or written eonctern1.ng the ma1l'l-

, 
tell8Jl.C:e o:r the new and. ad.d.1t·1o.1'l&~ level portion. o"r the v1aduct. 

The c1V had. contracted. to ma1n.ta.1n. the o%'1g1naJ. viad.uct under 

very e1m.1lar e1reumzt&nees. 'but d.id. not agroe to maintain the 

new level portion. unaer'the e1reamz~e8. 1~ 8eema~uat 

to require the eomp&.1'lT to ma1n'ta1n ths:t portio%t~ and. the ord.c­

Will 80 pro'V1da. 

O· R D E 11 

PUblic hear1ngs he.v1.ng .been held. upon. the a"ooTe-e.n:t1tled 

app11ea t1on. brie:te having been :riled. subsequent to the he.u-

1nga. t~e matter havil:2g been submitted. and. 18 IlOW' %,Efa~ :for 

d.e cl8 ion.-

I~ IS m:xE:SY 1'O'OXD AS A 7~. th.e:t public safety,. eon-
. 

venience and. neces8i t.1 require the ma1nte%l8JlCe and. repa1%" o~ . 
the oTerhead. cross1,ng or T1ad.uet OTer the trae:l:8 o'! ~e A'toM-

80D.. ~opeka a..nd. Santa. Fe Railway e~ at l!t. Vernon Avenue. 

1u the 01 ty o~ San .Ber:n&%d.1no; 

IT IS FU:a:r::a:ER FOOXD AS A FAC~. tha.t publ1.c ~ot:r. ecn-
,'. 

ven1enc eand. nec88si 't7 require· 'the. t an ord.er be made. b;y thi. 

Commission apportioning the cost. o~. such maintenanee and. re­

pair between !l!he A teh18on. Topeka. a:D.d. Santa. Fe Rs.1lW8.7 cam­
ps.:tq and the C1 ty o~ San :Ber.n.arcU.no. in aoeordanoe w1 th the 

order here1na:fter eonta1l1ed.; &lld. basing 1 ts order 'upon the, 
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foregoillg f1.nd.1nge O'! faet Illl.Q. upon the op1n10n pre.oed.1ng 

this om.er. 

~ IS HEREBY 0RDElmD that the cost 01: :ma1.nteu.noe·' oor 
. 

the o'Verhead.C%o88ing· or v1aduet over the traoD of !l!he 

Atchison, ~opeb. and Santa :?eRa.1l'W'aY ~ a.'t Ut. Vernon 

Avenue 1n the City 0"L San :8emardino be borne &8 follO'lf8. 

to-wit: 

1. App11eaxxt shall ma1nta.1n~ &t its sole. eost. 

andexpe.t188 the new level. portion of said viaduct. as 

shown outlined. in red.. and. marked.· "I.e:Ve11T 011 &PP~1ea.ntY. 
. -

Exhibit No.!.. otherw1&e d.aser1bed. &8 'tha.t portion: o-r 

sa.1d. .T1ac1.uet exte.nd.1ng &long Mt. VemonAvenue. :O:-om. & 

point SlZ :teet south of the 80ttth line o:t 1'0l2%'th Stree.t 

to a point 39 :f'ee't north o~ the north line. of We8t Broad.-

way. 

, 
1t8.ao~e cost ana expense. the 01~ level portion ~ . 

both slop1ng approaches to ,both old and. new level por­

t1o~. 8.8 shom on ap:?liean1;Y 8 Exhibit 10. 1. otherw1se . 
described &s that port1On of a.id. v1ad.uet AOt herein 

ord.ered. to be ma1nta.1ned. b,. applicant. 
'. 

3. ~he word. anew". &8 uaed. above in this o%'d.er. 
-, . 

ref ere to tho ee !,ort1ona .o-r said. rtad.uC't, oonstructed. 111 

or ~beequ~t to the y~ ~9l6. 

Dated. &t San Fra.ne1aeo. Cal.Uom1a.. tb.1e ~ ?/- da7 .; , 

of Xovemher. 1921. 
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