Decision No, 247

BEPORE THE RAIIROAD camss:tm
OF TEE STATE OF GAIJB’OEBIA.

In the Matter of the Application of

" ATCHISON, TOPEXKA & SANTA 7S RAJILWAY , i
COMPANY with respsoct to owerhead Applieation No. 5825.
crosging at Mount Vernor Averme, ‘
City of San Bernardino.

- -

L

B+ W. Camp ani Robert Brempan, for Applicant.
Wm. Guthrie, for City of Sen Bernmardino.

BY THE CCMMISSION:

OPIXIOXN

The Atobison, Topeks and Santa Fe Bailway Compeny has
applied for an oxder apportioning the. cos‘b of mamtemoe of
the Mt. Vernon vialuct iz San Bemard..mo.

A public hearing upon the application was held by Ex~
sminer Westover at San Bernardino. ‘

It sppears from the testimony that in 1907, to exable
the rallway company to extend and improve its yards in San
Bermrd.ino, the city. by Ordinance No. 360, closed that por-.
tion of Mt. Vernox Avenue between Third and Pourth streets
upon condition that the com;pa.ny would build s visduct over
the closed portion of the Avenue and Lor s dlstance of a.bout
450 feet eaaterly oz Third Street. the compaxny to convey 1o
the city all of 4its right, 4itle, and intereet in the viaduet,
gi'v‘ing t0 the ¢ity license and permission %0 mesintain ,the. ﬂ.ap
duet as located upon and over company property so long as the
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viasduet skould be used for pudlic trﬁvol; the city agreeing
to maintain the vieduot in zood condition and repair 2t all
times. ‘;

Moat of the above facts are recited in the m'
deed to the city, dated Jovember 5, 1908. The viadmot ms
accepted "in condition satiafa.ctory +0 the Ma.yo:.- and COmmon
Couneil of the City of San Bernaxdino,"” by resolution and
order of the Mayor end Couneil. It further appearéd; from
the testimony fha:t the cost of mid viadumet was about 357,0002
that in 1907, when the agTecment was reached and before the
yards were enlarged, there v}ere Dot %o exceed 6 tracks across
Mr. Vernon Avenmne: +that wi:en the vialuct ;vae £inished in 1908
there were 15 tracks across Mt. Vernon Avesue under the visducte

In the fall of 1916, the company's frame station duilding
was destiroyed by fire, together with the co:npany'si shope and
other property. TWith the purpose of increasing its facilities
end enlarging its yards, the company su'baoquént'ly #éq:a.ired. land
on the east and west 'sides of Mt, Vernon Avenue anﬁ extendins
southerly a2 block to West Broadway, now known as new Tb.f.rd. Street,
apd dbuilt a new station at a cost of $240,000 on the nofth elie of
West Brca.d.way or new Third Street, reconet:mcted. its shops a.nd.
2ncil1tles 8t & cost oF %’i.?x)o.ooo, i extended the viaduet
southerly over the en:!a.rged. yards at & cost of gbout $69,000.

Phe additional lands neeled for tracks and yards were ac-
quired with the sctive co-operation of the Chamber of Commeroe
of San Beruardino, wkickh appointed a committee t0 aid In eeemg
thet feir prices for lands were established. The negotiantions
with the elty or:ticiala‘ for the wvacation of aﬂ.d.ition.piatreets
izvolved numerous mterﬁ.ewai, at which it sppeaTs tket Dothing
was sald on either side as to the maintensnce of the ezteﬁéd‘.;or

new pdrt:ton of the viaduet. Planc and spec;ﬂc;t:.om prepered
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by the company, é.how.ﬁag ite new track layont, extenleld viaduet,
and other improvements and portions of gtreets to be vacated,
and other lands to be dedicated by it or ite subeidiery for
gtreet purposes in lieu of the streets vscated, were approved
and adopted by resolution of the couzeil, ani the company csuged
to be deeded to the city for street purposzes by thé Sante Fe
Isnd Improvement Compeny, 2 subsiliary company of applicant,
land which 48 not now part of new Third Street. ~ These deeds,
‘resolutions an&. proceedingé rela.fing %o relocatio# of the street
and extension of the viaduct do not contaln any reference to the
maintemsnce of the mew or old portion of the structure. In Jume,
1921, the city expended sbout $5000 in repairing the old portion
of the viaduct which the city considered had %o be repaired or
closed on zcoount of the cosdition of th{a roadway.

The visduet, se origimslly constructed, bega.n at Fourth

Street, oxtended along Mt. Vernon Avenue to Third Street, and

-t;henc‘é by 2 right s.ne;ie turn to the east, wes located im Third
| Stieet.. Beginning at Fourth Street, the grade ascended . at &

rate of about 6% to the northerly mein track, was then level,
and. adbout 25 feot above the tracks %o Third Streets the portion
in Third Street descending to the street level at s grade of
about 6%. When recomstructed, the level portion wes extended
t0 the south about 300 feet, the inclined apbroach being near
Tesd Broad.way or new Third Street. The 3nb°tantia1 :resul‘t wes
to ad.a, ‘goout 300 feet ©o the level portion, and move the south-
erly asprroack southward.

At the time of the heaTing the old portion was bedly in
need of repair, and it is clear from the evidencs that :Ln order
to properly meintein the entire strueture in the future, Te- -
pa.irs will, from time to time, bave to' be made. It is exceed~
ing]g' importent that m this viaduet be a.d.equate:l.‘r me.intained..
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for, if it shonld, for any reason de closed %o publi&
travel, a very dangerous grade orossi.né would result,
which wonld interfere with the operation of trains and
greatly imperil the safety of the xubdlic traversiﬁé; sueh
orossing. The Cormission is, therefore, of the opinion
taat pudblic convenience and zieceeaiw require that an
ordexr be made apportioning the cost of minjbainih.g this
viaduct. | '

It is urged by the city upor vaxious grounds that

the Commimsion is without jurisdicfion %o make sn ordexr
appoz;tioning cost of maintenance of this viaducl, With-
out going into an extensive d.iscmion of the legal ques~-
tions mvolved.. we are satisfied,upon the authority of sec~-
tionm 23, Article XII of the Comstitutiom, scetion 43(d),
Public Utilities hot; apd Civic Center Association . |

Ranroad. cmsaion. 175 Cal. m, that it 48 within the
power of the Raﬂroad Comxisasion +o0 make an order appo::-f

tioning the expcnse of the repair and maintenance of the
viaduet between the Mha in stch mapner as the Commis~
sion may deem Juet. _ - |

It only remeins for the Commission to determine what
world be 2 fair epd juet apportiomment of t#e cost of
mainteining seid conduit. Applicant urges that the oity
ig bound to maintain the structure by reason of the fact
that it originslly contracted to &o so. The city mainteins
thet this contract is ultra yires and void.

Irregpective of these questions, we believe that
the Commission has the-power, under the authorities above
cited, to divide this expense in any menner thet it deems
juet. Without sttempting o tc S8 UpOD the validity of '
'thie‘ contract, we are of the opinion that the arrangement
to which 'bhe. perties agreed, is, at the present time and
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and under existing circmmstances, a fair and just srrangement,

and the expemse will be apportioned in accordance therewith.
What has deexn sald, of course. applies-on:ly %o the 01;1“
portion of the viaduet and the equivalent portion .as it stanis
today. As W the part whick has been aﬁded.. the above con~
slderations ‘do not necessarily applys It is significant, in
view of the eaxlier contractual relations between the same |
parties, that nothing was maid vor wﬂttm concerning the mmin-
tepence of the new and ad.d.it-ipné.l level portion of the viaduot.
The olty hed contracted to maimtein the original viaduet vader
very similar circumstances, but did not agree to maintain the
new level portion. TUndexr the clrcumstances, 1t geens just
to require the compazy to maintain thet portionm, apd the order
will so provide. ;

Publie hea.rings h&vi.ng beex held npon. the a‘bove-entitled.
applica'tion. briefs having been filed Bubseqnent o tb.e hm-
ings, the matter having beex subnitted and is now ready Lor
decigion, =~ |

| IT I3 EEREBY FPOUND AS 4 ?AC'JZ. that public safety, con-
venience and neccssity-requiré the maintensnce snd repair of
the overhead crossing or viaduct over the tracks of rhé Atc;hi-
son, Topels and Santa Fe Railway Company at Mt. Vernon Avenue,
in the c.’Lty"o:r San Bem:d.ino:_

IT IS FURTEER POUND AS A FACT, that pubdlic safoty, con-
venience and necessity require that an order ‘6'6~md.a Yy this
Commigsion apportibning the cost o:t: such meintenance and re-
pair between The Atehison, Topeh and Santa Fe Railway Com-
pany and the City of Sen Bernardino, in sccordance with the
order hereinafter contained; and basing its order upon the
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foregoing £indings of fact and upon the opinion preceding
this o:ﬁ.e:.',

I? IS HEREBY ORDERED thet the cost of maintenance of
the ovérhead_. _'a:oasiné- or viaduct over the tracks of The
Atchison, Topeka and Sante Pe Railway Compeny et Mt. Vernon
Avenue in the City of San Bé#na:d.ino be borne as follows,
to-wit: _ ‘ gy

1. Applicant shell maintain, at its sole cost
apd expense the neﬁr level portion of seid ﬂaé.uct;' as
ﬁhom outlined in red, and marked "level™ on applicant’s
Exhibit Ko, 1, otherwise descrided as that portion of
said viaduet erbenciing along X%t. Vemén ‘Avenue ::i'om s
point 513 feet souwth of the south line of Fourth Street
to & point 39 feet north of vhe north line of West Broad-
waye | ,

2. The City of San Bernsrdino shell maintain, st
fte sole cost and expense, the old level portion and .
both sloping approaches o both 01l and new level por-
tions, as shown on applicant’s Exhibit No. 1, otherwise
desc.ri‘bed. as that portion of said visiuet not herein
oxdered to be ﬁahtaﬁed by applica#t.
) 2. The word "new", as used abo'ﬁ'e in this oxder,
refers to those porticne of aa.id. visdnot constructed in
or subsequent to the year 1916. -

, Dated at San Francisco, Californisa, tbis /4 %d.’a.y_
of November, 1921. o




