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John E. Sexton,

- Complairant, |
ve. C4iSZ NO. 15%0.

Western Stetes Ges and Electric

Compeny, & corporation, snd Z1

Dorado Weter Company, & <orpora-

tlon, :
. Defendants.
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e

W.W.MeNudir snd Thomas Lloyd Lenzon,
- £or. compleinante.

Chickering & Gregory, by Zven Williame,
for Western Stetes Gas and Electric
company. ,

2.W.Fewley and B.D.Xarx Grecrne, for
Bl Dorasdo Water Compeny.

MARPTX, Commigsioner.

Thrie is e proceeding drought dy John E. Sexton, who owzs
and operates the Pacific Chanxzel Mine at Pacific, in EL Doralo i

County, egeinst the Western States Ges and Electric -company.’_';,(hé:.'é-‘.

inafter reforred to as the Electric cdmpa.ny)wal 'pu'blic‘ n‘tili_‘tj lf;o_r- '
voration, engaged in 'theq‘ou's‘iness of selling gae; elowﬁﬁty77’4£d"
water, and the E1 Dorado Weter Company, (hereinafter roferrel to
as the Weter. Company) & public ntii:.ty cpr;oo:fa‘b:.on, onga.qu. in the
business of selling water for ,domes_tié , irrigation and mini_.ng pox-
poses in T Dorado Connty. o -

The compleint a.llegés in effect thet the water supply qfl ,
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defendant XTloctric Company was dedicated 1o mining snd 0 ther uses
during the years 1873 to 1876, inclunsive; that the water has beex
usod continuously since ;ha'c time for public use including mining:
that plainitiff’'s mine ig located near this company's xmein canal,
i=s within the aree served and is of the clase for which the water
was dedicated; that repested demands have been mede for water to
operate a mill at the mine, which demands have been refusel; that
the Pacific Chennel Mixe is & drift gold gravel mire, axnd that it
requires forty miner's inches of water for twenty-four hours every
third day to operste the mine to sdventage; that said defenlant has
gufliclent unused water rnming at all times in its main ditech to
supPly plaintile w;.thput Qepriving any of its consumers of water,
snd that more than Forty miner's inches of water is permitted to
weste from the cansl below ;pia.in'biﬂ's mine, which weste finde its
way into the same xetural chermel that it {vonld roach after bveing
used by plaintiff. | ‘ | _ ‘
The complaint further recites fhat on or sbomt May Zlst. '1919,I
defendants herein entered into 'an agroemexnt wheredby the Water Company
sssumed the obligations of the Electric Coxpany for service of water
Zor mining purposes snld that because o2 this agreoment plaintiff hasg
also a.ppliéd t0 Water Compeany for water and was refused, wherefore
plaintiff aske this Commission for an oxder directing ome or both de-
fendants to furnish the quantity of water appiiéa for from the sur-
plue weters in the canal.

The snswer 0f the dofendant Electric Company élleges in offect

that 41t purchased the EL Dorado ditch system sbout December, 1916, and
furnished weter to the then meers wmtil sbout May, 1919, wWhen defond-
aa% 8014 that portion of the 2itch system delow the 14 Mile House
Tannel to defendsnt Weter Compsny, and since that date has delivered
weter t0 The Water Company for ressle and distridmiion according +o
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the contract entereld Into at The time of the transfer; that the use

of its system 43 confined to the waolessle delivery of water to the

Water Coxpeny axd to the generation of hylro~-electric energy, To
which latter use the system has been dedicated for meny years, leav-
ing no water availeble for mining purpoges. Defendsnt denies tha?t
&ll the water appropristed by its pz?ed.ecossors was dedicated to the
use of mining in 1876, and that 41t has been wsed by the public com~
tinuously exceopt vthe wator appropriaved and mwsed through the ZL Dorado
Ditch; denies that there is eny wnused water at any time rumning
through the main ditch or that any water L3 permitted to waste. IY
ie alleged that sny quantity of water supplied complainent would de-
creoase the qu.gntity :t*a.mighed; tke Water Company axd dofendant's hydro-~
eleciric plaxt. It iz Zurther alleged that plaintiff hes available
& sufficlent end independent supply of water in the mize.

Tho snewer of the defendant Weter Company anegea' that 4t
purchases and receives water &t wholezsle from defendant Tlectric
dompa.ny nesr the 14 Mile Homee Tuxmel:; thet it owns a ce.né.l, Bysten
for dlsgtriduting this.water below tho s8id tuwnmel; that pleintiff's
mine 13 located sbove *he tmunel snd above its distribution systen,
8o thet 1t ie impossidle to supply plaintifZ with water.

Hoarings ix ihe sbove proceeding were hellé in Placerville
and in San Framcisco. _‘

The evidence shows thet defendant Water Company doec pur~
chasze its’wa.ter wholesale from defendant Tlectric. Company, and t]ﬁa.'b
1t receives anld distrivutes the wator below plaintiff's mine, 80
thet it 1s not possidle to Lurxish weter to plaintiff by mesns of
é.ny paxrt of the system ownmed Dy the Water Cormpany.

The evidence further skows that Yhe ditch system wsS com~—
structed in about 1875-6 for the purpose of providing water for
by&reulic mining. TUpon the cessation of this industry it became

necessary to develop new ugseg of water. Accordingly, water was
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furnishod Zor irxrrigatiom, domestic and mining purposes. Since 1907
efforts have been made to convert the ey_'s‘aom t0 hydro-olectric uses,
axd several corporations heve been formed for thst pu.rpbse. These
projoocts failed throungh inability to finance them until the property
was acquired by the Western States Gas e.qd Electric Coxpsny. This
compeny, defendent herein, wae operating & bydro-olectric plant om
tho south fork of the Lmerican Rliver below the town of Placerville,
and after an investigation of the propertios, purchased the systenm
for the purpose of operating it ag s hydro-eleciric property in con~
Junetion with 1ts originel syetem. The intenmtions of thie defendant
ceusold the water users on the system 10 fLorm the ElL Dorado County
Water Usere-Assocetlon, anld to f£ile & compia.in'b- before this Commis~,
gion to determine the obligations of the Electric Company to the
users. The Commission's decisfon in the matter held that sll the
water controlled by the Western States Gas snd Electric Company had
doen devoted %o pu.bl:!.;:. naé é.nd. thet there is no pro:e:?ence on- the
‘quéstion of public wse between iz'riga:tion and hydro-electric uee:
that the obligation of the wtility wae not limitel merely %o the
wator delivered to past éonmers but thet i1 could be regquired to
make ressonsble sdditions to ite eystem to provide _n_giv service;

that the u‘tili'biy comld devote water to hydxo—eloctfic;pu:posea waer

gervice 1o existing consumers is provided for.

To avoid litigatiox and the service of wator to others, the
‘Wostern States Gas snd Flectric Coxpany s0ld to the El Dorado Water
Compeany, & company Lormed by the Water Tsers Associstion, that por-
tion 0f the EL Doredo Ditck System below the 14 Mile Eouse Tunnel
for 26,000 in bonds of the new company, and agreed to delivor %o
that company 40 second feet or 1600 miner's inches of water for
irrigation use and 5 second feet or 200 miner'e imches for mining
use. The sale snd service agreement Were .authorized by this Com-

nission in ite Decision No. 6436, dated June 25, 1919. The Electric

b | 52




Coxpany is rnow selling water %o the Weter Company on a wholesalo

basis, according to the terme of this agreement, and the latter is
tae only consumer now being served with water from the EL Dorsdo
Ditelh.

To eupport of their comtention that there was no surplus
weter svailable for any other use the Western States Gas and Electric
Coxpany submitied evidence showing the maximum safe capacity of the
ditch to be 1800 minexr's inckes whick is the amount they have cox-
tracted to deliver to the EL Dorado Water Compeny. By the terms of
the contract 200 inches of water nmay be delivered to the ZL Dorado
Water Company for miming uses. The evidence does not show that the
Water Company kae ever furnished any water for mining uses out of the
supply availsble. ~ The only water whick it kas ever distribtuted is
from the 1600 inches avallebdle for sgricultural uges. |

The records of the deliveries of water by defendant Electric
Company to the Water Company show that im 1919 the demand did not
resch the 1imit of 1600 miner's inchos availsble for Lrr{gation
tnder the contract. Iz 1920 the demsznd for 1600 miner's inches ex-
isted fLrom Junme 26th t¢ July Sth, :!.nclusiv&‘L and August lst to
Avgust 24th, inclusive; and im 1921 from Jue 2lst to July lst,
Inclusive. It further sppears that the defenda.nt Electric Company
generally carries 1600 miner'e inches in the canal because Irom su
operating siandpoint 1t is necessary vo meintain that steady flow
in order o meet the verying demends 0L the Wa.‘te:v Company. m;ezz
the meaxirmm guaxntity is not being required by vthe Water Company the
excoss s spilled and Rinds its way Yo ﬁhe river frozm which it is
&iverted through the power house Lor generstion of electric power.
It is apparent 'Eherei'oz-e that there i1z more water avallable throwgh
this system toarn is doneficially used 'py tke EL Dorado water Compeny
for distribution to its present co.nmersg

The plaintiff is entitled, &s & member of the public withinm
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the areca to which the wator in question was dedlicated, 0 sharo in
its use. On the other hand, it is equally clez=x that 'chege- two
ntilitﬁ.‘os shonld not be permitted by their contract for the delivery
of the entire capacity of the &itch To the Water Company to withhold
the use of this water Zrom a present applicant in oxder that Lfuture
consumers may be served. |

We 40 no?% bellieve that tﬁe defendant Electric Company would
be Justified in the expenditure necessary to Ineresse tre present
carrying capacity of its diteh in orxderxr thé.t wator night be de-
1ivered %o the pleintiff in sddition %o the smount alresdy contracted
%o be supplied to the El Dorado Weter Compsny- It is proper %o con-
¢lude, however, %het tkhe water which plaintiff requires musi de
furnished out of the present avallablo supply of the Zleotric Compeny
&s limited by the present capdcity o2 41ts ditckh, and must be teken

out 02 the emourt agreed to be furmished %o the Water Compeny.

The Lollowing form of order is recommended:

Jokn Z. Sexton kaving £iled formal complaint with the Railroed
Commission egainst the Western States Ges snd Zlectric Company end the
2l Dorado Weter Company, public utilities, hearings heving 'been held
tl%ereon and evidence submitted and the matter deing now reedy for
decision, |

IT IS EEREBY ROUND AS A TACT that the dofendent Western States
Gas and Electric Company has available Zor Public mee and has dedicat-
ed to the uwse 0f the public £Lor mining and agricultural mses the
amount of 1300 miner's inches of water; wpich 1% has coniracted to R
s0ll and deliver to the Cefendant EL Dorado We.tex COmﬁany go;- ssle
and distribution %o the gezmeral pubdlic, +that the plaintiff is a
member of tne public within the srees to whi;:h the use of said water

is dedicated; that the defendant F1 Dorsdo Water Company nas not die-
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tributed all of the supply availeble to 1t from the deferdant, Westerxz
States Gos and Electric Company, a.nd..tha.t vhe supply of water thus
avallable to the Water Compeny is sufficient to permit the d.elivery of
wa.toi- to the plaintiff in the amount of 40 mirex's Iinches Lrom the min
ditek of the Electric. Company without injuriounsly withdrawing the esupply
from the present consumers oL the Qeferdant Tl Dorado Water Company-
And basing its order wpon the above Lindings of Lact and the
further Lindings of Zact ‘contad.ﬁod. ixn the opinion preceding this oxrder,
I? IS EEREBY ORDERED that the defenfant Z1L Dorado Weter Compsny
pormit the aeliveéy, a.m‘i et dofendant Western States Gas and Xlectric
Company deliver o plaintiff 40 miner's inches of water per twenty-four
hours every thixd d.dy, or its equivalent of 40 miner's inchee fo;- eight

hours each day, &%t a point of delivery on 1its mein ditck most convenient

for the delivery oZf said water for use on plaintiff’s property known as
the Pacific Channel Mine at Pacific in Z1 Dorado cw.nty, Cali"omia.

The amount herein required to de &elivered to pla.intiﬂ shall
be teken from the pregent supply of 1800 miner's :anhos available for
public wse through the ditch of the defendant Western States Ges and
Xlectric Company, known as the El Dorsdo Ditch, reforred v'toa and de~
soribed in the contract executed by defexdants axnd approved by tris
Commiseion in its Decision No. 6435.

The foregoing opinﬁ.on and order are rLeoredby mspproved and oxrdered
£1led &s the opinior end order of the Railroad Commission of the State
- of Celifornis.,

'Dated at Ssx Prancisco, Celifornia, this é{-_d
, '1921.
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