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BEFOEE THE RATIILROAD CCMMISSICN OF THE S'I.'ATIZ OF CALIFORNIA

MOTOR FREIGHT TERMINAL COMPANT,
& corporation,

Complainant,
VEe

MeCLAIN TRUCK COMPANY, a
copartruership, C.B. McCLAIN,

sn indlvidual, doing dusinesc wder
the Lictitiouns name and siyle of
McCLAIN TRUSK COMPANY, C.B. MeCLAIN,
FIRST DOE, SECOND DOE and THIRD DOE,

Case No, 3178,

Derendan “Se

Jobn M. Atkinson snd Wallece X. Dowey,
By Wallsce Ko Downey, for Complainent.

Richerd T. Bady, ror Defendanss C.B. MeClela
apnd McClaiz Truck Sompanye

Richerd T. 2ddy, for Cudahy Packing Company,
Arnour & Compeny, gad Swift & Company,
interested partles.

R.E. Wedekind, for Southern Pacific Conpany axd
Pa¢ific Motor Transport Company, irclervenors
oz behalfl of the Complainant.

Edward Stern, for Railway IXpress Lgency, Inc.,
interveror on dehell »I %tae Coxplaincnte

Eobext Brenran end William F. Brooks, by
Williem . Brookx, for The Atchison, Topeks
and Santa Fe Rallway Coxpany, Intervenox
on behall of the Complailnent,

ZLRRYIS, COMMISSIQNER:

OPINION ON PETITION FOR REEEARING

By compleint “iled Juausary l4, 1932, Defendont
C.B. NcClain was charged with ualewful common cerriex operations
by truck beiween Los sngelec =nl San Luils Obispo and intermeliste
points. By cmeaded compleint rlled May 9, 1932, wniswful

aperatiocns between Los Angeles and Fresno and intermediate points

were &lleged.




Decision No. 25852, ted Fedbruary 20, 1933, found
against Defendant as to the cperatiocns between Los Angeles and
Frosno and intermediate points and ordercd that he cease and
desist such operstion. On March 14, 1933, Defendant filed &

Petition for Rehearing or Modification on the ground that he was

&2 private carrier. Orel argument on such Petltion was heard on
April 7, 1933

The record shows that Defendeont had hauled between Los
Angeles ard Freseo and intermeliste points for the Lollowing
concerns as consignors: Rosenberg Brothers, Sunland Sales
Cooperative Association, Boaner Packing Company, Celifornia Peach
and Tig Growers, Cudahy Packing Company, Swift and Company,
California Packing Corporation, and Chaddock and Company.

The consignees are consideradbly over 100 in pumber.

¥n some oases tho consignor pald the Ireight. In other cases the

consignor paid it end cherged 1% to tbe consignée. In other ocases

the consignee paild the freight directly Vo the Delendant.
Defendant contends that he was ope:ating under contracts
with all of these compenies except Bonner Packing Company,
Californis Peach and Pig Growers, Chaddock and Compeny, aad
Californi& Packing Corporation, cnd Vhat he had quit houling
ror these letter named compenies after the filing ol the original
complaint eand before the filing of the amended complainve
The contracis with Swift and Company end Cudeby Packing
Coxpany &s shippers were entered into on May 1, 1932. The Swift
Contract does not require Defendant to devole his sexvice
exclusively to shipper. It provides thut MeClain
mrill not Guring the life of this contract eater 1nvo
any contract or agreement with ny pexrson, firm, ox
corporatior Tor the transportation ol commodities
vader refrigeration between the polnis contempliated
vy this egreexent 1T such transportation service
will in any menner interfere with or preveat the

tendling by carrier of shipper's goods at the times
and in the mexner contgmplated“by this egreement.™




It 1is clear that MeCleir may meke other contracts or
accept other freight 50 long as the handling of Swift's goods

is noet interfered withe.
Neither is Swift bound *to ugze NMeClain's service either

exclusively or at all.
Paragraph 13 of the cantract is a3 follows:

nCarrier agrees that he will at all times during the
iife of this contract, allot to the use of shipper
sufficient equipnent, Nlly to meet ithe demands and
needs oL shipver for its entire recguircments fox
guverotive transportation between the voints speecified,
and in consideratlion of such agreement by carrler,
shipper agrees that durilng the contlauvance of this
contract 1t will utilize exclusively the services

of carxier for such shipments as it may make dy

motor truck between the points hereln referred to."

Tae Cudehy contract is of like import. 3By no coatract
or contracts iz Defendeant required to devote his services

exclusively to oze or & limited number of shippers,

This refercnce o0 these coatracts Lc nade because ¢of

Defcndent's contentlon that these conitracts are an imporiant

factor tehding to establish his status as & private carrier,
It 4is c¢lear that thece contracts did not have this

effect. As saild in Torsyth ve. San Joaguin Light and Power

Corporation, 208 Cal. 409: "It was the maner in which he cerried

oz his bdusiness that determiﬁed his status a5 a coumon carrier
anéd not the fact that he was tramsacting business with his

customers wder a written contract.”
T+ is mecommended that the finding of fact contained in

the Order in Decision No. 25652 (38 C.R.C. 471) be reaffirmed

and that the Petitlon Zor Rehearing or Modification be denied.

ORDER DENTYING REHEARING

Oral srgument heving been had on the Petition far
Rehearing or Modification in the above entlitled matter,

The Findipng of Fact contalzed in the Order in said

Decisgion is reaffirmed, and

B



The Petition for Reacaring or Modification 1s denied.
The foregoing Opinion and Order are heredy =ppmoved and
ordered Tiled as +the Opinion and Order of the Railrcad Commission

o %he State of California.

Dated a% Sen Francisceo, Californis, this /442 day
1933.
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