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Decision No. SOl

STFORE TEE RATLROAD COMMISSION OF THE STATE OF CALTFORNIL

SACRAMNENTO NORTEERN RAILWAY,
a corporgtion,
Ccompleinant,

vs. Case No. 3394.
CLAYTOX C. DICKENSCYN, JOEN ICE,
RICTARD RCE, DOE CCMPANY, & cor-
poration,

sl A e et T et O B ¥

Defendants.

SACRAVMENTO NORTEERN RAILWAY,
a corporation,
Complainant,
VS. Case No. 3395.
Ww. W. O'DELL, an irdividuel,
JOENX DOE, RICEARD ROE, DOE COLRANTY,

a corporation,
Defondents.
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L. N. Bradshew, for complainants.

R. $. Meyers, for Southern Pacific Compaxy,
interestod paxrty.

¢Clayton C. Dilckinson, in propria persona.

W. W. G'Dell, in propria persons.

TARE, Commissionex:
CPINIONXN

By complaint {Case No. 3394) filed on October 27, 1932,
cozplainant (being the same Iin each of the above eatitled cases)
charges the defendant Clayton C. Dickinson with unlawiul common'

carrier operations dy auto itruck between Sacramento and Colusa




ard intermediate points. Simultazeously, and in almost identi-
cal language, by complaint (Case No. 3395) £iled on Qstoder 27,
1932, tke complainant charges the defendant W. W. 0TDell with une-
lewful common carrier operations by auto truck between Sacramento
end Coluss and intermediate polints.

Thess cases, bdeing closely related amd involving the
comzon prodlem of freight movements betweex two ¢ities, were set
for hearing et Coluss on iarch 2L, 1933, at which tire and place
all rerties stipwlated, and an order was made by the presiding
cormissioner, that the hearing of both maviers be coxsolideted,
whereupor the entire evidence was adduced and submitted and both
matters are now ready for further order and decisioxn.

The facts as develored at the hearing mey be surmarized

riefly as follows:

Yore thar nine years ag0 the defendant Dickinsor veatur-
ed into the business of peddling perishable fruits and vegetadles
which he customarily bought wholesaic in Sacremento, and hauled
ir his truck, ezd sold to the mercharts in Colusa and vicimity end
intermediate points. Teis pursuit originelly constituted his om-
1y esctivity and avocation. With the advent ol the ¢hain stores,
satd werchants induced him to enlarge the scope of his hauling dy

=ying t0 their doors frequent supplles of wholesale Lreight

end produce originating ir mumerocus wholesale houses in Sacre-

manto. This duplex service appeared necessary to his patrons im

the Surtherance of thelr ccmpetitionm with zald chain stores which
recelved by itruck freguent remewals of Lresh stock and supplies.

with succeedinz years, the peddling aspect of Dickinson's business
decreased in direct proportion as his Lfreight service Increased.

Notwithstending, he has steadfastly eonfined his dusiness to suca




patrons who heve coutinued, with more or less frequency, to bduy
frox his truclk the perishable supplies whickh he hez continued in
Ciminishing extent to peddle.

4s Cistirngulshed from the Dickinsox case, the deferdant
T. W. 0'Dell inaugurated his trucking of peddled perishadles and
ordered freighti several years latex. ('Dell has been concerned

chiefly with the freight femture of his business fror the commence-

maeat of hils hauvling; end tie reccrd discloses a number of merchants

who have wariously engaged the 0'Dell freigat service while they
heve never dbought anything from kis t:udk.l

Finslly, the Dickinson dusiness seexs t¢ have the great-
er exrpansion, axnd at the present time ls the more favored end pop-
ular of the two sarvices. Were 1t necesscry that the commmity of
golusa should be zermitied 1o perpetuate a motor truck freight serv-
ice coxmpaxrzble to either, the Dickinson service would reéeive the
wore respoznsive support.

The record Alscloses that both operators have aeld them—
selves out to a distinet portion of the public as commozn carxiers
of freight beitweer Sacremento and Colusa and intermediate points,
over the public highways and & reguler route; btk receive pay for
their hauls on a fixed sckedule of rates; and nelither possesses sny
certificate of public convenfence and necessity permitiing ary such
sexvice.

Both operators endecvored to defend thomselves and justily
their omeraticrs by deseribing their freigat heuling sctivities in

this manrer: Eachk calls upon his liszt of zmerchants, recelives in-

Xumerous Geliveries of coffee, prossed and smoked mests, bat-
teries, tiros, cuto accessories, and service station supplies
have been made by the defendant CtDell to regular frelght patrons
who testified that they never hed made & purchese of fruils, veg-
etobles, merchendise or enything from him,




structicns %o teke Gelivery from @ host of Sacremento wholecalers
of & wide asscriment of meets, groceries, foodstulls, hardware
ané all kirds of merchandise, ell of vhick 1s ordered and dought
by, and on the account of, each respective merchant. Nelthexr
Dickinsor ror O'Dell hezardsany losz in the sele of such commodi-
ties. The purchase is pleirly mede b7 the retall merchent from
the Sacramento wholescler. Tae defendants charge and recelve for
their exceptionsl services sn agreed Tate. I each instance the
desler pays the carrlier T his service of hauling.

In this behalZ, 1t must be observed that this comuonm and -
widespread practice by coxmon cexxiers of taxing orders fIrox re—
tail merchants, geiting such orders Lilled end Jozded upon their
trucks at the wholesale houses, thereupox hauling seid orders and
cherging for the tramsportation, constitutes an improved, modern
and special verdety of frelight service and cannot bve classified
urder axy other camouflaged designatiom.

sach of these defendents is e comzon carrler, axd to the
extent tost each is engnged in the wnlawful transportation of
freight as above described, should e ordered to cease anéd desist.

An order of this Commission finding ar operation to te
wlewful apnd directing that 1t be discontinued is in its elfect
not wniike an injunction issued by & court. 4 violation of such
order constitutes a contempt of the commission. Tao Californiz

Constitution exd the Public Utilities Act vest the Commission with
ogeh 4% ALLAGPILY 10 DUL1sh [OF COLURIRY D W6 MG InTTel Ak
to the samo oxtent as courts of record. Tan the event = party is

adjulged guilty of contempt, & f4ne may be imposed in the amount
of $500.00, or he may be fmprisoned fox five (5) days, or bolh.

COCOP. Sec. .1218; Motoxr I*‘I'Gight 'I'erm.im.l Co. V- Br&!' 7 CoR.Coa

224; 7rTe Ball and EHayes, 37 ¢.R.C. 407; Wermuth v. Stamper, 36




C.R.C. 458; ©Pioneer Express Company v. Xeller, 33 C.R.C. S71.

It should also be noted that under Section 8 of the Auto
mruck Act (Stetutes 1§17, Chapter 213, as cmended), & person who |
violates an order of the Commission is guiliy of a misdemeamor and
is punishable by & fine not exceeding $10C0.00, or by LIumprisomment
in the county Jail not exceeding one year, Or by bothk such Iine
and imprisoxment. Likewise a shipper or other perscn wao alds or

abets in the violation of an order of the Commission is guiliy of

a miscemeanor and is punmishadble in the seme manner.

The following form of order is recomrended:

CRDER

1T IS ZFREBY FOUND that Clayton C. Dickinson (Case 3394 )
ané W. W. OtDell {Case 33335) are operating, and esch of them Iis
operating, as & transportation company &s defined In Section 1,
subdiv;tsion (c) of the iuto Truck Act (Chapter 213, Stetutes 1917,
as amended), with comon carrier stetus between Sacramento on tbe
one hand, and Colusa axd intermediate points on the other hand,
and witdout & certificate of public convenlence and necessity or
prior right authorlzing such operstionz.

Based upon the finding herelnm and the oplirniox,

IT IS HEREBY CRDERED in the case of Clayton C. Dickirson
{Xo. 5394)_ that defendant Dickizson within sixty (60} days from
dete hereof ceace end desist operation between Sacramento and
Coluss and intermediete points, unless within thirty (30) days
crom date hereof he makes application to the Comxlssiom for & cer=
tiricate of public convenilence ané necessity to conduct a common
carrier sexrvice for the transportation of yroperty between said
points.

T7 IS EEREBY FURTHER CRDERED that in the event such




appiication be filed, that further »rocecedings herein be suspended
until the determination of such apnlication ox Its merits and that
this cese (No. 3394) remsiz open for such further proceedings heres
in axd the entry of such further order or orders as my be meet
iIn the premises.

IT IS ZEREBY FURLEER CRDERED, in the ase of W. W. 0'Dell
(Xo. 3393) that defendant O0'Dell shall cease and desist directly
or indirectily or by ary subterfuge or device Iror corxtinuing such
orerations.

I7 IS ZEREBY FURTEER CRDERXD that the Secretary of this
commicslon chall cause & certified copy of this decislion to he

personally served upon Clayton C. Dickinsonm {Case No. 32Z94) and

¥. W. OtDell (Case No. 3395); and that he cause certified copiles

thereof to dbe malled to the Distroict Lttorneys of Sacramento,
Yolo, Sutter ard Coluse Countlies, and to the Department of Pudlie
Works, Division of Eighways, at Sacremento.

The efrective date of this order shall be sixty (60)
days after the date of service upon each delfendant.

The foregoing opinion and oxdexr sre herebdy approved and
ordered filed as the opinion and order of the Rallroad Commission
of the State of California.

Dated at San Franelsco, Cclifornla, this [& dey
of Ney, 1833.




