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BEFORE TEE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

=000=-

REGULATED CARRITRS, INC., 2 cor=
poration,

Complainant,

VS
Case No. 3450

JOSEPE COHEN, doing business under the
ficvitious name and style of Joseph
Coner Truck Lirne, FIRST DOE, SECOND
DOE, TR D DOE, ¥OURTH DOE, FIFTH DOE,
FIRST DCE CORPORATION, SECOND DOXE
CORPRATION, THIRD DOE CORPORATION,
TCURTE DOE CORPCRATICN, FIFTHE DOB
CORPORATION,

Defendeants.

BY TEE COMMISSION:

SUPPLEMENTAL OPINION ON PETETION
FOR REFEARING

Decicion 25817 (4april 10, 1933) found that Joseph
Cohen was operating a commonr carrier vrucking service beltween
Sexn Francisco and Ukiah and certaln intermediate points and
crdered that he cemse such commen carrier operation in the
adsence of a certificate. His petition for rehearing alleges
that the desist order is not suppoxted dy the evidence.

A review of the record shows that petilitloner owns
e new and secondnend business at Ukiah end duys und sells
Jurk. He also duys and sells fLresh frult and has warehouses

at Ukish and San Francisco. He hauls his own goonds and pro=-




duce by T ruck between Ukiah and San Francisco and other points.
In 1931 he envered into a written contract with the Department
of Finance, Division of Service sznd Supply, State of Califarnie,
for ke haulling of freight fram Sen Francisco Yo Mendocino
State Hosplitel at éalmage, three niles east of Ukieh. Under
this econtracy, 1f there are any perishable goods Lo de trans-
ported Yo the hospitel, petitioner must leave Sen Francisco at
cix p. m. and arrive at the hosplital notv later thun seven R irty
e.xe the next dey. Had petitioner restricted his hauvling for
others to the tremsportation of frelgnt to and for the hospital
there would have been no question as to his staitus as a private
carriels

Paramount Merxet at Ukiah receives groceries from

United Grocery at San Francisco two or three times each week

end wiitness Porreda signed a "coatract™, which wes not presented
in evidence. Je A. Jamison, merchant at Ukiah, receives "most
every cammodity in the grocery line®™ from San Tranclsco via
petitioner’s trucks ™mosi every day" (Tr. 17), the average ship-
ment being five or six hundred pounds, Barker Herdware Company,
Uxiah, receives general hardware, implementis, paints, etc., Irom
Sen Francisco "sbout five days & week" (Tr. 21), the average
shipment weighing from 500 to 1000 pounds. R. E. LIEURANCE,
mexchant st Ukiab, receives groceries two or three times per

week from San Francisco, and entered into a writltea sgreement

(1) "Q. All the understanding is that the rate will be so
A much? A. Yes.

Q. That‘is all the understanding amounis to, isn't 1t?

A. Yes, that is tae mein thing." (Tr. p. 14.)




(2)

with peWl tioner.

T. W. Poulos of Ukiah receives food surplies and
groceries frao Sar Franclsco "twice a week, sometimes three
times, and sometimes none.” (Tr. 38.) Simoncizi Eerdware Come
pany, Ukleh, receives hardware from San Francisco "smmetinmes
& couple or three times a woek, someiimes once.™ (Tr. 39.)

TZ7 =xaivit 1 reads as follows:

PAGREEMENT 70 ZAUL MZRCHANDISE
This egreement this 10th day of February, 19532 between

Joseph Coken of Tkiaxr, Callzornia, party ol the first part and
Lieurance Stores Inc. of the same place, pariy of the second vart:

WITNESSETH:
The party of the lirst part agrees to receive goods of the
party of the seccond part for hauling, at the warehouse of Joseph
Cohen at 74 Gireré S*reot, San Franmcisco, Callfornisae

Joseph Coher agrees to hawl and deliver sald goods atv Ukleh,
Californie, a2t = place designated by the party of the second parve
The party of the second part agrees to pay the sald Joseph Cohen
the sum of 45¢ per hundred welght upon dellvery of sald goods.

Iz Witness Whereof the parties have set their hands this
10tk day of February, 1932 The pariy of the second part has the
right to cancell this agreement av emy
time that the service is not satisfactory.

Josevh Cohen

Party of the First Pard

Lieurancre Stores, Inc.

rexrty of the Second rert
By: 3X. H, Lieurance "

Exhibit 2 reads as follows:

"EAULING CONTRACT ,
egree to do the follewing hauling:

For: Simonsini Bechatel Ecrdware
Tron: Sefe L0 K
Price: £0¢

Whern completed: _August 1933
DATED: August 17, 1932

Joseny Cohen

Accepled:
SIMONCINI-BECETOL HARDWARE CO.

Suececssors to Cox Edw. Coe
107 S. State Ste Ukian, Calif.

P.ESe "




It was stipulated that the following persons pres:znt under
subpoena would testify the same as Witnesses Liecurance and
Bechtol: Joe Brown; J. Newmaa of Purity Stores; R. B. Johnson
of Safewey Stores; G. E. Ward off City Market and Wexrd's Market;
and lewis Zoffman, wholesale and reteil cigers and candies.

The reccrd shows that petitioner operates two trucks
betweor Sexn Francisco and Ukiah every day in the summer and three
or four trips per week in the winter seasom., Exiidit 3 is a
card reading "Joe Cohen -~ Contract Hauling™, whicl shows e
main office at Uklah and a dDranch office at Sen Franciaco.(4)
Exhidit 4 is a copy of an advertisement iz & Ukish newspaper.
Petitionor nemed several shippers other than those named adove
at San Francisco, Cloverdele, Healdsdburg, Hoplend, and inlter-
mediate points. DPetitioner has refused to haul southbound from
Tkisk, because "My time was too valuadle o fool zround in the
¢city, because I head to pick up whatv I had contrects for, and I

could not 4o it." (Tr. 60.) As to hauling noxthbound from

San Francisco petitionmer has 26 "comniracts", and regarding re-

(4) The following appears on the reverse side of this card:
m TIME SCEEDULE
Leave San Frazncliseo

Moréay « » 2:30
TuecséaYe o 2:30
TWednesdaye. 5:00
Thursday . 2:30
Friday e« 2:30

STOP - OVERS

Healdsburg
Geyserville
Cloverdale
Hopiand

Give us & ring and we will pick up

your freighi”®




fusels vo haul

"Q. All right, You refer me to sombody thab ceame
to you ané wanted you to do hauling for them and
you told them that you wanted a contract firs?,
end that you refused %o haul until you had 2
contrect? A. I 414 not refuse; they came after
me.

Q. Did you never refuse to heul for snyvody?

A, No, =L nat when I had a contract, I didn'?t

refuse ot eil.” (Tr. 30.)

Reference hes been made herein to written agreements
»ecause of the contention of petitioner <thot he is a "contract
hauler of freight™. Thile that term has often Yeen used with
respect to trucking activities, sirictly speaking there is no
legal siatus xnown as "comiract hauler” or "contract carriexn,
4 truck operator hauling other then his own goods may be a

privete carrier (Frost v. Railroad Commisston, 271 U. S. 583)

a common carrier within the mesning of tae regulatory statuve;
or & common cerrier of & type ot subject to reguimtion undexr
~he Auto Truck Transportation ict, such as one operating ex- -
cLusively within the limits of a single municipality. As stated

{n Forsvsh v. San Joacuin L. & P. Corv., 208 Cal., 409:

"Tt was the manner in which he carried on hls
vusiness that determined his status as a common
carrier and not the fact that he wes transaeting
business with his customers under a writlen con-
tract.? See also M. F. T. Co. v. McClain Truck
Co. (Masy 1, 1933), Dec. 25904, Case 2L78.

It cleerly aprnears from the record that petiiioner
herein is operating as a common carrier within the meaning of

the Auto Trick Transporiation Acte




SUTPLEMENTAL ORDEZR AND ORDER DENVING REEEARING

IT IS EEREBY ?OUND AS 4 TACT that Josepa Cohen,
going dbusiness under the fictitious name and siyle oL Joseph Cohen
Truck Line, is operating as o trangporvalion company as defined

in Section L(e) of the Auto Truck Transpariation act (Statutes

1617, chepter 213, ac amended) witlh cormon carrier status from

Sen Franclisco %o Eealdsburg, Geyserville, Clovexdals, Eopland,
Txish exnd intermedizie points without a2 certificale of puli ie
convenience ané necessity or prior right authorizing such opera-

£z ons. Tesed upor the finding herein and tae opinion,

TT IS EERTSY ORDIRED that Joscph Conen ceese and
degist Girectly or indirestily or by aay subierfuge or device
from continuing such cormon carrier operatione
17 IS FURTHZR CRDERED tzat the petition for rehearing
15 heredby denied =nd thatl the effective date of the desist order
contained ir Decision 25817 is neredy extended thirty days from

+ne date hercofe

-—
0

Dated at Sen Francisco, California, this /S /1 78ay

of MNay 1933
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