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De c1 81 on No. __ l_J v_' 'l_~_ ... _:~_~) 

BZFORE THE RAI LROAD COMMISSION OF TEE STATE OF GAtIFORL~IA 

-000-

REGULATED CAR...-qr.:.'RS, INC., a cor
poration, 

C ample 1:c.an':, 

vs. 

J'Osn'R COHEN, doing business und(~r the 
t1et1 t10us ne:m.e and style at .Tos,~ph 
Cohen Truck tine, FIRST DOE, SEC01~ 
DOE, THE D DOE, ]'OURTH DOE, FIFTH DOE, 
FIRST DOE CORPORATION, SECO}'1']) DOJ~ 
CORl)OR.A.TION, THIRD DOE CORPORATION, 
FOt."RTH DOE COR?~\'TION, FInE DOJ~ 
C ORPOR .. \.TION) 

Detendents. 

BY TEE CO~~ISSION: 

) 

) 

) Case Nt'. 3450 

) , 
STJ.PPLEM&'JTAl. OPL~ION ON ?:E1Ji TIOl\~ 

FOR RE:'..:rEARrNG 

Dec1~ion 25817 (April 10, 1~33) ~ound that ~o$oph 

Collen. was operati.ns a common. carrier trucking sel'Viee bet'rleen 

S~ Francisco and u1c1ah end certain intermediate pOints and 

crdered that he eease such common carrier operat:t on in th" 

a~sence ot a certificate. His ~etit1on tor reheE~ing alleges 

that the desist order is not su:pported by the evj,dence. 

A review ot the record. show:;; that pet:Lt1oncr owns 

e. new end sec ondb.and business at; 'U1ciah end buys and sells 

junk:. He also buys and sells fx'esh fru1 t and ha:s warehouses 

a t Ukiah and. San Franci sc o. Be haul s hi s own gOI~ds and :pro-

1. 



duce 'by t=uck between Ukiah a.."'l.d ~)a::::. Fra.nc1sco and other points. 

In 1931 he entered. into a written con tract Vii th the Department 

otFinance) D1v1sion ot: Service ~~d Supply, State otCa11:C'.:rn!e., 

tor the hauling or rreie;h t !'rem ~;a:l. Franci sco to ~[endoc1no 

State Hosp:1. tel at Tabe.ge, three niles east or Uktab.. Under 

this contract, if there are any ;er1she.ble goods to be trens-

ported to the hospital, petitioner must leave San Francisco at 

s1x p .. m. and el'l'ive at tlte hospital not later t='~;lD. seven ~1rty 

e..::c.. the next dey. Had pet1 t10ner restr1cted h1s hauling tor 
others to the tre.nsportation ot f'reigh t to o.."'l.d fOI' the hosl01 tal 

there ,"ould have been no question as to his statu~; as eo private 

carrier". 

Pare:::lOU::l.t Ma::,ket at Ukiah receives groceries trom 

Unl ted Grocery at Sen Franc::' sea two or three times each week 

and wi -:ness Po:-:::-eda. silSIlec.. 3. "co:::l:~ract" 1 whioh was not presented. 
(1) 

in evidence.. J. A. J~ison, me=chant at Ukiah, receives "most 

every c~odity in tne grocery line" from San 7rancisco via 

:petitioner's trucks "m.ost every day" (Tl'. 17), the e.vere.ge ship· 

ment being five or six hund::'ed pounds. Barker Hardware Company, 

tr~1ah, receives general hardware, implements, pa1nts, etc., tram 

S8!l Francisco "about five days e. ~q'eek" (Tr. 21), the average 

shipment weighing from 500 to 1000 pounds. R. Er. :t.IEURANCE, 

roe=ohant at Ukiah, receives groceries two or three ttmes per 

week tree San FranciSCO, and entered into a writte~ agreement 

(1) "Q,. All the understanding 1~ the t the rate w:Ll1 'be so 
much? A. Yes. 

Q.. That is all the underst!3,nd1ng amounts to, isn't 1 t? 

A. Yes, that is the main thing." (Tr. p. 14.) 



(2) 
wi th ~eti t1oner. 

T. 'IT. Poulos of Ukiah rece1~es tood suti'Olies and .. 
groceries tran Sa~ Francisco "twice a week, sometimes three 

times, and sometimes none." (Tr. 38.) Simonci::.i Hardware Com-

pany, Uk1ah, receives hardware rrom San Franoisco "sometimes 
(3) 

e. coupll~ or three times a woek, sometimes once." (Tl". 39.) 

[2J ~1bit 1 reads as follows: 

"AGREEMENT TO RAUL MERCP'..A}."DISE 
This agreement this ~ day or February, 19~;! between 

J"osE9 h Cohe::l or Ukiall, Call!or.n13, party 0: the tj,rst part and 
Lieurance Stores Inc. of the same place, party ot the second part: 

WIT N E SSE T H: 
The party or the first part agrees to receiVE' goods or the 

party or the second part tor hauling, at the warel:l~ouse or Joseph 
Cohen at 74 G1re.rd Streot, San Franc1 seo, C~111 forrL1a. 

Joseph Cohen agrees to haul and. deliver sai d goed s at Ukiah, 
California, at a place deSignated by the party of the second part. 
The party of the second part agrees to pay the said ~os~~ Cohett 
the sum. or 45¢ per hundred weigh't, ul'on del i very of said good~. 

In Wi mess Whereof the 
~ day ot February, 193~. 

parties have set the1= hands this 
The party ot the second :part has the 
r1gb,t to cancel1 this agreement at m.y 
t~e that the serviee is not satisfactory. 

Jos€'ph Cohen. 
Party or the First Part 
L1euranee Stores, Inc • 
.t'arty of the Second ~e.rt 

By: R. H. Lieurance " 

(3) Exhibit 2 reads es follows: 

"liA,ULING CON~ruCT 
I agree to do the following hauling: 

lor: S1monsi~:t Bechto-l Eardware 
From: &.F. 1'0: Ukiah 
Pr1ce: 40k! 
When completed: August 1933 
D .. \TED: .t!.Ufjust 1'7, 1932 

Acceptec1: 
SIMONCnl'I-BECh~O!, F...ARDWABE CO. 

Successors to Cox Hdw. Co. 
107 S. State St. Ukiah, Calif. 

P.E.S. tr 



It was stipulated. that the following persons pres,;:nt under 

subpoena would. testify the same as ",Vi tnesS6S 11eu:t"anee and 

Bechtol: .ioe Brown; J. Newman ,)1' Purity Stores; R. B. Johnson 

or Safewey Stores; G. E. Ward o~~ City Market end Ward '5 Market; 

end l"ewis Roftman, wholesale OJld retail cigars and candies. 

The reccrd shows that petittoner operates two trucks 

between. Sa::. Francisco and. Ukiah ';lvery day- in the :summer and three 

or ~our trips per week in the m:nter season. E:xt~ 1'01 t 3 is a 

card :-eading "Joe Cohen - Co:c.trac:t Hauling", whic:l shows a 
(4) 

main office nt Ukiah s.nd e. 'branch office at San F:renc1s,co. 

Exh1b1t 4 is a copy of an adverttsement in a Uk1eJl newspaper. 

Pet1 tioner named several sh1ppe:::,~: other than tb:.OSI~ named above 

a t San Franci sc 0, Cloverdale J He~~ldsburg, Hopland., and. in tor

~ediete points. Petitioner has refused. to haul southbound trom 

Ukiah, because "My time was too ~~:9.luable to fool :around. in tb.·c 

city, because I had to pick up what I had contracts for, end ! 

could. not do it." (Tr. 60.) As to hauling northbound trom 

San FranciSCO petitioner has 25 "contracts", and. regerd1ng re-

(4) The following appears on th4~ reverse side ot tlli s card: 

" TIJrE SCHEDUlE 

Leave San.. Fra:lc1 seo 

Monday • • • • • • 2:30 P.M. 
Tuesday. • • • •• 2:30 P.M. 
Wednesday ••••• 5:00 P.M. 
Thursday. • • • • 2:30 P.M. 
Friday ••••• 2:30 P.M. 

STOP - OVERS 

E:ealdsburg 
Geyserville 

Cloverdale 
Hopland 

Give us a ring aTld ~'e will piCK up 
your t'reieht" 

4. 



tusals to haul 

~~. All right, You refer me to sombody that crone 
to you and wanted you to do hauling tor th~ and 
you told. them that you wen ted 8. contract t1rst, 
ella. that you re:used. to haul Wlti1 you had a 
contract? A. I did not ~etuse; they c~e after 
me. 

Q.. Did you never rer'lse to b.e.ul for anybody? 

A. No, sir, not when I had a contract, I didn't 
refuse at all." (Tr. ;30.) 

Reference has been m,9.de herei:l to wrj tten agreements 

'because or the contention ot petitioner that hEI is a "contract 

hauler or f'reight tt • While tha.t term has otten 'cleen used wi tb. 

res!,ect to t ruck1ng acti vi ties, strictly speru<:i:Lg there is no 

legal status :'::nown as ~contract hauler" or "con1;raet carrier". 

A truck: operztor hauling other than his own goocls may b,e a ' 

pri vate carrier (]lrost v. Railroad Commissi on, :~71 U. S. 583); 

a co:omon c!:lXrier wi thin the mes.ning o'!' the regulatory statute; 

or a co~on carrier 0: a type not subject to ref~ulation under 

the Auto Truck Trsnspo=tation l,.ct, such as one ·~perattng ex- , 

elusively within the limits or a single municipality. As ztated 

in Forsyth v. San Joaouin L. & P. Corn., 208 Cal. 409: 

"'It was the manner in which he carried on his 
business that deter:mined his status as e. common 
carrier end not the fact that he wa~~ transa.ting 
b~si.ness with his cu~tome=s under a written con
tract." See elso M. F. T. Co. v. M~Clain Truck 
£.2.:. (May 1, 193Z), J)ee. 25904, Ca,se 31?8. 

It cle arly ap!)ears i'ro,m the record that pet1 t10ner 

herein is 01'e::-at1ng as a c ocnnc.n carrier Vii thin the meaning or 
the Auto TrJck Transportation ~ct. 

5,. 



IT IS I{E?EBY :F'O~1) .. ~ .: .. FACT ths.t Joseph Cohen, 

doing bus1ness u.I:.der the !'i oti t~ou::; name a:ld style;;! Joseph Cohen 

Truck r.ine) is ope::-ating as :J. trt1n sportat1on company as defined. 

~n C'eo .... .;on ., (0) 0'" tn' e ·u .... o mJ.ruc':..· '" .. " .... -ans'1"'l.or ... II ..... II".l.on :"0'1': ... .... II...... .l...a. ... ..~ '" 0. .. ~ w 
(St~tutes 

:. 917, ohapte::' 213, ClS a.'Uendec.) with co:cc.on carrier ;ztatus !rom 

Se.n. ]'rancisco to :a:ea1dsbu=g, Geysel:'ville, C:'o\'re:"'dal'~, Hopland., 

'C"'~iab. e.nd. intermediate pOints wi thclut 8. oert ificate of pu'blie 

oonv~n1enoe and neoessity or prior rizht authorizinG such opera-

t::"ons. :::ased upon the tindi!lg herein and the op1n1~j:a., 

IT IS :-:E:?EBY ORD3RED t:.o.t Joseph Cohen r:ee.se and. 

desis t d.irectly or indi re :tly 0::' 'b7i' 8...'1.1 su'bterfuge (~r device 

from conti:lu1.!lg suoh eOr:mlon carrieI' ope:::-at ion. 

IT IS TJRTHE'R ORDERED "t;:;'at the :petition tor rehearing 

is he::'e'by denied ~tnd that the effective d.ate of the desist order 

con'te,1ned in Decis::on 20817 is ~er~:by extended th1r"~y days trom 

t~e date heroo~. 

Dated at San :Francisco:. Co.lifornia, this /.j~y 
o-r May 193:5. 

6 .. 


