Deoision No.

BEFORE THE RATLROAD COMMISSION OF THE STATE OF CALIFORNIA

Complainant,

TS, Case No.

SOUTEERN PACIFIC COMPANY,
a corporatiom,

Rl L R g W ol g

Defendant.

F. W. Turcotte, B. H. Carmichael and G. 0. Olson,
for complainant.

Jemes E. Lyons and A. Burton Mason, for defendant.

BY THE COMMISSION:

CPINION

Complaingnt E. T. Carter is an Individual, with offices
at Santa Barbara, and among other activities is engaged In market—
ing rock, sand and gravel. It is alleged in this proceeding that
defendent charged and ¢ollected for the transportetion of certain
carloads of crushed rock, sand and gravel shipped from Fillmore to
Santa Barbara, Goleta and Qrella during the period November 29,
1930, to September 14, 1931, retes which were unjust and ureason-
able in violation of Section 13 of the Public Utilitles Act. The
proceeding involves only the payment of reparatiox. Rates will de
stated in cents per 100 pounds.

L public hearing was held before IExaminer Geary at Los
Angeles Februsry ¢, 1953, a:r.d the matter submitted.
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The actual shipments consisted of 83 carloads; S0 moved
to Santa Barbara, ome to Goleta and two To Orella. The rates

assessed wore 4% cents to Santa Barbara, 5 cents to Goleta and 5%

cents to Orella. Complaiment is demand ing reparation based on
rates of 4 cents to Santa Barbara, 4% cents to Goleta and 5 ceats
to Orella, which rates became effective September 16, 1931, in
Southern Pacific Company Tariff No. 330-F, C.R.C. 31ll2.

Pillmore, the shipping point, 1s located on the line of
the Southernm Pacific Company belween Vontalvo and Saugus, while the
rates assessed in every inmstance were those applying from the head
line point of Pacoims, a station 356 miles east of Fillmore and
south of Saugus on the Southern Pacific Company's valley route
through Mojave. The actual distance from Fillmore to Santa Barbara
is 54 miles, to Goleta 62 miles, and to Orella 76 miles. The mile-
age from Pacoimz, the basic point for the rates used, Was &s here-
tofore stated 36 miles more distant than from Fillmore, the actual
shipping point of the rock. The rates ught by complainant are
based upon the unpublished mileage scale used in Sou.tljxern Celifor-
nia to determine the commodity rate on crushed rock, sand end grav-
el, and the rates which were actually published effective September
16, 1931, are the scale rates herein contended for. It would seem
from this record that complainant in his activities was in compe-
tition with others hendling the same quality of rock and found that
the material could not de purchased at satisfactory prices from
quarries in the {mmediate vicinity., This situation resulted in the
construetion of the plant at Fillmore. It is of record that prior
to the movement of this tornage the couwplainsnt endesvored to szo—

curs the publication fLrom defendsnt of the Southerm Califcrmie

gtandard rock scale.




Deferdant, other than reciting the chronological history
of the rates between the points involved, made no effort to show
that the rates when assessed dwring the period November 29, 1930,
to September 14, 1931, were Just and reasonable rates.

4 motion was entered by defendant for a dismissal of the
complaint upor the grownds sund for the reason that this Comission
has no jurisdiction to sward reparation dy virtue of Section 7L(a)
of the Public Utilities dct, which Section declares in substance
that no order for the payment of reparstion upon the grounds of
unreasonableness shall Ve mede in any instance wherein the rate in
question has by former finding bheen declared by the Commissionm o
be reasopnable. This motion is predicated upon the following find-
{ng in County of Los Angeles ot al. vs. A.T.& S.F.RV.Co., LOs An-
geles & Salt LaXe Railroad Co. and Southern Pacific Co. (32 C.R.Ce.

296-306) =
mifter & careful consideration of the testimony and ex-

hivits of record in this proceeding, I do not find sufficient
avidence t¢ lead me to oonclude that the rates here under at-
tack are unjust or unreasonable, In viclation of Section 13
of the Act, or unduly diseriminatory, nrejudicial or prefer—
ential, In viclation of Section 19 of the Act.™

The cited proceeding involved rates on crushed rock; sand and grav-

el in the territory south of Callente and Santa Margarita. The points

fnvolved in the instant proceeding are embrgced in thls same verri-

tory. The Cowmty of To=x Angelas case involved rates in a gonercl

torritory. Whille tkho Commission Lfound tha’t the record 4id not sup-—
port a £inding that they were unjust or wrreasonable, this finding
cannot te presumed t0 be & rizding that any particuler rates were
roasopable por se. Rates from Fillmore to0 Santa Barbore, Golete
and Qrella in a proceeding dringing them directly ix Lssue, might

~ave been fownd at the time, 1928, eithexr uareasonadly high or un~-

rezsonably low, dbut cextalinly they were not adjudlcated by the County




of Tos Angeles case. The motion to dismiss must therefore de dexled.

Cur Decision No. 24530, Case No. 3167, Februsry 29, 18352,

Macco Lumber Corvany vs. Southern Pacific Compeny, suthorized the

defendent to make reparation adjustments of the charges collected
Tor the Wransportatvion of 8%:caxloads of crushed rock end sand
Trom FlllImore t0 La Patera, moved during the period November 1,
1830, to Junme 24, IS3l. This desiinetior stetion is loceted be-
tween Goleta and Orells, and the rate of 4% cents upor which repa-
ration was esuihorized is the same as thet soughs in this proceeding
for tke movement Irom Fillmere to Goleta. The adjustrens ir Case
No. 3167 was upox farmal answer, wherein defendanmt acmitted that
the Tate assessed was umreasonable to the extent 1t exceeded 4%
cends, and signified & desire %0 mske the reparation adjustment;
anc the auvthority was granted by this Commission. It must also de
noted that the voluntary reparationx given to the ahipmen:ts mov g
fror Fillmore to L2 Patera Novemder 1, 1930, to Junme 24, 1931, is
included in the same peried involved In the instant proceeding,
whickh period, as heretofore stateld, covers the time Novemder 29,
1530, to September 14, 1331, the latter being the date when the
rates were regularly published i defendentts tariff. Defendentts
opposition to the peyment of Teparation in the face of these facts
would certalnly result In unlewful discrimination as detween ship-
rers. In the first proceeding, Case No. 3167, the reparation was
Paid without comtest, while in the case now before us defendant
resists whe adjustment. When the rock oa:ushmg plent wafs osteb-
lished at Fillmore, the request of this compleirent for the pubd-
Xicstion of the uniform rates should have had the prompt. consider-—
ation of defendant.

Upon & study of egll the facts of recurd we are ‘or the

., -

opinion and rind that the Tates asseiled were wnjust and wmreas-
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onable, that complainant made the shipments as desceribved, paid and bore
the charges thereon, and 1s entitled to reparation with Iinterest, of an
arount equal to the difference between the charges paid and those that

would have accrued at rates from Fillmore of 4 cents t0 Santa Berbara,

4% cents to Goleta amd 5 cents to Orella.

The exact emount of reparation due is not of record. Complain-
ant will submit to defendent for werification & statement of the shipments
nede and upox payment ¢f the reparation defendant will notify the Commis~
siox of the amowt thereof. sShould it not be possible to reach an agree=-
ment as t¢ the reparation award, the matter may be referred to the Com-
mission for further attention and the extry of a supplemental order should
such be necessary.

This case having been duly heard and subtmitted, full investi-
gation of the matiers and things involved having been bad, and basing
this order on the findings of fact end the conclusions contained in the
receding opinionx,

IT IS HERERY ORDEREL that defendant Southern Paeific Company
be and it 1z hereby &uthorized and directed to refund with interest to
complainant E. T. Carter all charges collected in excess of rates from
Fillmore of 4 cents per 100 pounds to Senta Barbara, 4% cents per 100
pounds to Goleta and S cents per 100 pounds to Orells for the tramspor-
tatiox of the shipments of rock, sand and gravel involved in this pro-
ceeding,

Dated at San Franecisco, California, this (4- g/ day of

’ ) ik, 1033,
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JIMM/; 7.
Ccommisgioners.




