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Decision No. _""_\.I_/"'_I:.,_,1_~_ 

:aE:FOBE THE: RAILROAD COUUISSION OF TBZ STA1'E OF CALIFORNIA 

-000-

SAC~O N'ORTBERN RAILWAY, So 
e0:r:P0ratioll; SOtTl'm:RN' PACIFIC COMPANY, 
a. eor:pora.tion; ?ACIFIC :MOTOR TRAJ.'1SPORT 
C01[pAl,"'fY, a. corporation; TEE ATCHISON', 
TOPEKA., A...'m SANTA FE RAILWAY COMP.AEY, 
a. eor;poration; ?AnWA.Y EXPRESS AGEl~CY, 
mc., a. co~ora.tion; TEE RIVER LINES 
(The Californi~ Trans~ortatioll Company, 
S~eramento Navigation Co~any, and 
Fa.y Tr&nB~orta.tion Company), 

Compla.inants. 

ve. 

FRAN"'A: McMANN, JR., an individual dOing 
busi:c.ees under the firm. name 3lld. sty:e 
of ACUE T~SF.ER COMPANY, 

De !end.a.nt • 

) CaeoN'o. 3384 

John O~ Moran,' .Roy G. Hillebrand., Robert :Brennan, 
Wm.. F. Brooks, Ed.wa.rd Stern and. L. N. :S:oadsha.w, 
for compla,inants. 

T. C. McGettigan, for the Defenciant. 

Reginald L. Vaugha.n and Willa.rd S. Joblson, by 
Willa.rd S. Johnson, for Regulated Carriers, ~c., 
interve'c.er on beha1! ot eo~la.ina.nts. 

~eCutehec., Olney, USnnon & Greene by Ca.rl I. Wheat, 
for The River Lines. 

HARRIS, COlOOSSIO:~: 

OPINION ON' BEIlEARn~G 

On October lath, 1932, eo~pla.i:c.t wa.s filed in the 

above entitled 1'r·oceeding charging defendant with operating auto 

trueks a.s a. eommOJ:'l ca.rrier between Oa.klllJld, California., on the 

one hand and Waln~t Creek, Concord, Clayton, Pittsburg, Calitornia, 

~d inter.mcdiate ,oints" on the other hand, in vio1~t1on ot Chapter 

213, Statutes 1917, as ~ended. 
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The answer admits o~eration 0: auto trucks ~or a 

period ot about eighteen months in the business or transportation 

ot property for compensation over the ~ub1ic highways for the 

public generally and between the ~oints in que~tion without a _ 

certi!icate, but avera that prior to the tiling or the complaint, . , 

upon advice that such operation was unla.wful, defendant "ceased 

to ~erfor.m said service and has not since performed the 8&id ser

vice or any ~art thereot', and is not ,now :perfo:r:ming sa.id servi~e 

or opera.tions between sa.id pOints or 'bet\lreen any other points in 

this sta.te." (Answer, ~. z.) , 
Decision 25863 (April 24, 1933) dismissed the complaint. 

Rehearing VIas granted and o::a.l -argument ha.d. 

On September 3, 1932 defendant a.pplied tor 8. certi

fica.te. (Ayp. No. 18395.) The first d.a.1~e of hearing thereon was 

October 14, 1932. The :prese:l.t eomplai:c:e wa.s :tiled on October 
(1 ) 

18, 1932. Defendant contends that he has not opera.ted as ~ com-

mon carrier since October 15, 1932. 

Prior to May, 1931, defendant was engaged in the 

transfer business in San Francisco. Raving trucks but being 

without work tor them to do he solicited ~our & Company, Ra&a 

Erothors, Suss~-Wo~er & Company, calvin U. Orr, Inc., DOdge 

Sweeney & COIll);lany, lr. ::. B. Co:f'fee Company, Equita.ble Caeh GroceX'Y 

Co. (a suosidiary of Suseman-Wormser & Company), and West Coast 

Soap Company tor hauling to Contra Costa County ~oints. Writings 

(1) It was stiyu1ated thD~ the record in ~plication 18395 . 
be considered in Case 3384. (Transcri,t in Case 3384, ~. 2, 
;>. 62; 'l'ranscr1:9t in A:pp. l8395, p. 153 .• ) 
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were entered into,with certain o~ these co~anies , but not with 

a.ll. 

Defendant began hauling tor these co~anie3 between 
, , , 

the :points named, in ,the complaint a.nd gradually a.ccepted business 

:from others, rendering a. daily service. He also called regul.a.rl:.v 
. , (3) 

a.~ Interurban. Express Cor,oration, Which re:f'erre<i to him all re-

quests :f'or service to Walnut Cree~, Concord, etc. He would ha.ul 

(2) Case 3384 . 
Exhibit i Agreement with Equitable Ca.sh Grocery'Co., ~ro

viding that tor period'of one year, ending J~~e 1; 1932, defendant 
"shall haul, transport, and/or deliver, groceries, supp11es and': 
merchand.1Be ~ •• from their :place of bus1nees, W'harehouse and/or 
other storage places to the County of Contra C08taand/or adJoining 
counties"; specifying a rate per 100 lbs. and a. min~ charge; 
charges and. collections "to be made a.s per inBtruction"; agree
ment to be revoca.ble and termina.ble by mutual consent or by written 
notice served by either party by registered. mail or ~rsonally. 

EXhibit 2 - Agreement with West Coast Soa.p Co. (same to~ an 
EXhibit 1) tor one year period ending June 1, 1932. 

Exhibit 3 - Agreement with Suss"AA ,Vlormeer& , Co. (same torm. 
aa EXhioit 1) :for one yea.r period ending June 1, 1932. 

Exhibit 4 - Agreement "Rith Dodge, Sweeney & Company (sa=e 
form as EXhibit 1) tor one year ~eriod ending May 20, 1932. 

Exhibit 5 - Agreement~on letterhead o~ ~ ~. B. Co., dated 
July 1~, 19~1, "to con~ir.m our und.erstanding" that defendant'wil1 
h.s.ul :from Oakland "tor "1 yea.r from da.te" (ending J'Ulf 15, 1932),' 
chargee "to be paid by you or by your instructron~Mo defendant, 
a.greement terminable upon five days' notice it service unsatie-
factor,y. ' 

ApR~ 18395 _ 
" Ex."l i'b1 t "i - Agreement with" Armour &: Company, effect1 ve "!:-om 

••• July,.i, 1931 ••• u.."ltil cancelled by either ,arty upon 
fifteen days prior written notice"; ~roviding tbst det~ndant 
shall"haul from Oakland. 'to Contre. C03ta. COtulty and adjoining 
counties, including Walnut Creek; Danville, Concord and Crockett 
a.t a. e:peci!ied ra.te a.ndminimum. charge; a.:id. ;prov:tding !or the 
making~ collections tor all C. O. D. shipments, etc. 

(3) From. Interurban Expresa CO=1>ora.tion he b.a.s hauled door, 
window, lumber, moulding, building ::nateriGJ. from Oa.kl~l.1ld to 
Concord for C. H. lamb (Caae Tr., ,. 45); hardware and jars to 
FreitaB at Walnut Creek (Case Tr., p. 46). 
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for a.ny ~er~_on in busine33 in the territory from Sony' o! .. the con

cerns mentioned above for Whom he wan hauling. S&r~Y 1: 19~2 

EMs :Brothers bought Dodge Swee~ey & Co~a.ny ~cl defendant co.~~ .. 

tinued to haul for Haas Erothers without entering into any writing. . . . 

The first day o~ the hos.r1~g in the a.pplica.tion (October 14, 1932) 

eleven witnesses fo:: a.~:pliea.nt (defendant herein) testified tb.o.t 

they regularly ueed the service. Testifying in his own be~lt 

in the co~laint, de!eDclant 3tated that, since Oct~ber 15, 1932 

:e has been hauling "just What I get from the contracts th&t I 

ha.ve" (Tr.,':p. 40-)..; that R3.3.s :Brothers have :preDaid their freight . ' . , 

for 60 da.ys (de:f'endant te3t1tied on December- 29, 1932)-; and that 

hoe is h3.uli::lg only tor Haas :Brothers, Calvin M. Orr, Inc.~· ~"'"m.our 
• ..' • # ... 

&: COl:1pany, Sls:3ma.rJ. WOrm.:3er &: Co., Equita.ble 'Cash Grocery Co., at;d .. 
West Coa.st Sos.:p Co~a.ny, a...~d receives shipments'a.t Interurban 

~re&8 Company tor M. J. B. Company only. . .... 

On Decomber 16, 1932~he Bh~yp1ng' C1CTk of Ra&e 

Brothers' te~titied that they have used defendant's service tor 
severa.l years. 

"~. .A::e you still uaing it? . A. Yes, '13'1"l"~ 
~. Who pays the treight? A. We :pay the' height . 
and"charge it to the customer." (App. T1'., .p. 148.) 

There haz been no change in the eerv1ee since Oeto~er l4, 1932. 

(App. Tr., ~. 151.) Testii'y1:og for a.pplica.nt (defendant here) 

on Deeamber 16, 1932, witness Cont1nente, grocer at Pittsburg. 

testified that he receives goode from HaaG Brother& ~d M. J. B. 

Company via defendant'~ serviee. 

"~. Do you pa.y anything in addition to the San 
Franei~eo pureh&ze ~rice When you receive eh1pmente 
trom Ha.a.s Brothers or M. J. :B. o",er Mr. Mcllann '8 
line? A. You me~ the hou&e I buy from ~ay the 
freight pa.rt? 

~. 'They add it to you: ~riee o~ the goods? A. 
Ye3, sir." (~. Tr., p. 221.) 
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On December 16, 1932 witness ~rabatein, ~erchant and 

grocer at Pitt8b~(~) testified ,that he receives eh1~~ent5 ~v~r , 

defendant'a line .. , On 'the same da.y Witness Hornba.ok, a. g:-oee:-

at Antioch, t~etitied i~ ~art ~s follows: 

"~. Who pay:3 the transportation charges on the 
shipmente wAich you receive trom Eaaz'Brothers at the 
present time? A. Why, I do, indirectly. I pay them 
all. I ~ay on all these. 

~. And in saying ~indirectlyt, tell U3 what you 
:ean? A. Well, on Baas Brothers •• '. we don't on 
Haas Brothers pay rrei~t to the driver, it that ie 
What you me~~. !t 1e billed ac ••• it ic billed on 
th.e bill • 

• • • ... ~. NOW, how lone has it been the 
practice tor Haa.:.3 :Brothers to pa.y tbe charges to the 
transportation company and bill the am~unt of charges 
to you, on you:- 'bill? A. Well, that 1s a q,ueBt1on 
! would not be pre~ared to answer definitely without 
looking for my tags. Roughly I would lay a~~roxtmately 
So month, 'but I couldn tt swear to that. Th.a.t 18 juet 
the approximate t~e. 

~. What was the ~ract1ce betore that? A. Well. 
we pai~ the Acce driver." (Ap~. Tr., pp. 241-242.) 

(4) "~. Do you ;pa.y the trans:Do:tat1on chargee on thoso shi~
mente? A. I have been ~aying, until recently. 

~. Until recently? A. Yes. 

~. And at the present time do your ehi,pera ad~ 5Qmeth1ngM 
to the San Prancisco :prices to cover transportation? A. No~ they 
bill,us a regular b111 o! goods, and 'then they add 30 ma:y ,ounda 
of freigh.t, eo much, and t~ey to~al it against the bill. 

~. I oec. Can you tell us about When the practice 
changed trom that o~ ~ayins the transportation ~t this end to 
the ~:-iver of the truck, and when they started to collect the 
ehargesa.t the o~her end? A. I believe right a.fter the trana
,ortat1on compan1ee o!?ittabur~ brOught suit against the Acme 
Trane!er." (A,p. ~r., p. 227.) 

s. 
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The record. showc that before and a:f'te.r .. ~c~O~~15, . 

1932, defendant waz and io now. operating as a common carrier with-
, '.. • ,." • ,., • ..., 4.,', '1 •• _, 

in the meaning of the regulator,y etatute. A cea.se and desist order 

chould iS$ue. 

All c>rd.er Olt this Commission finding an. o:pers.

tion to be unlawful and directing that it be die-

con.tinued is in 1 t~ e!:f'ect not un.like a.n injunction 

issued by a court. A Violation of euch order con~ 

zt1tutes a contempt of the CommiBeion. 

Constitution and the Public Utilitiea Act vest the Com-

mission with ~ower and. authority to ~uniBh tor cont~pt 
in the 3ame manner &no. to th~ same ext~nt as courts ot 

record. In the event a. ~srty i B ad.j udged. e;uil ty of 

contempt, a fine may be ~~oeed. ~ the ~ount of $500 

or he may be imprisoned for five days or both. C.C.P., 

Sec. 1218; Motor Frei~ht T~rmdnal Co. ve. BraI, 37 

C.R.C. 224; re Ball s.l"J.d Hayes, 37 C.R.C. 407; Wermuth 

ve. St~er, 36 C.R.C. 458; Pioneer ~resB Com?&nJC vs., 

Keller, 33 C.R.C. 571. 

It should ~leo be noted that under Section 8 o! 

the Auto Stage and Truck Tr&naport&tion'Act (Statutes 
-

of 1917, Ch&pter 213, as amended), a ~ereon Who viol&tee 

an order of the Co~seion is guilty of ~ misdemeanor 

and i~ ~unishab1e by a fine not exceeding $1,000.000 

o~ by impr1eenoent in the county jail not exceeding one 

year, or by both such tine and imprisoncent. Like

wise a shipper or other peraoZl who aid.e or abets in 

the violation of an order of the Commi8eion is euilty 

of a. misdemea.:lo:- and. is punieha.ble in the same manner. 
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ORDER ON" REHEARING 

Decision No. 25863 is vacated, and it is hereby 

fOUlld tbA.t defendar.t, :Frank Mo:Ma.nn, Jr., do~ng bueine3s under . ... '. . . 

the firm name a.nd. style of Ao:o~ Tr~5:f'er Co~a.ny, is o:per~t1%lg 

as a transportation company ae defined in Sect1~n lee) ot .. -, , . 
the Auto Truck Transporta.tion Act, (Statutee 19l7, ~:pter 21~, .. . . - , ~ 

as amended), With coxcnon ca.rrier sta.tue ~tween Oakland, ca.11!-.. ~ . ., ~ 

o~1a, on the one hand and Walnut Creek, Concord, Clayton and 
',. • ... I ,.. 

Pi tts'bure, California., and int.ermedia:te pOinte on the othe,r hand 

without a cert1:ricate of liublie convenience and. n'.eees~,1ty or . " ... .' 

prior right authorizing such opera.,t1on. 

IT IS HEREBY ORDERED tha. t Fra.nk UcM3.nn, Jr. cease and 

de3iet directly or ind~rectly or by any subterfuge or device !rom 

continuing such operation3. 

IT rs BEBEEY FURTHER ORDERED that the Secretary ,ot 
this Co~1seion ca.U6,e a. c,ert1:f'ied copy of this deeia,10n to be 

pe:'sona.lly served up.n Frank UcMa.nn, Jr., and that he ca.use 
... ...... .. ,~ . 

certified co:p1ea thereof to be mailed to the District Attorneys 

of Alame~ a.:J.d Contra Costa. Counties and to the Department of 

Publie Wo=ks, Division ot,Highwa.ys a.t Sacramento. 

The forogoing Qp1nion and Order are hereby a~~roved 

and o:dered tiled as the Opinion and Order ot the Railroad Com

mission of the State of California. -
The effective ~a.te ot this ord~r shall be twenty (20) 

days after the da.te Of. service up~n de!e~dant. 

Dated a.t san Francisco, 

of ~d.. ~ '1933. . 
CI 

71' 
California, this 7 - day 
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