Decision No. ?S

,m-‘ '

EEFORE THZ R.&II.ROAD COMISSION OF TEE S'.E&'I‘E{

In the Matter of Application of )

PACIFIC MOTOR TRANSPORT CQMPANY, .

for certificate of public con=- {

venience and necessity for the N

"~ gransportation by motor trucks ) Application Ne.l8699.

of railroad traffic between cer- . '

tain railroad stations in the (

San Joaquin Valley under contract .

with the railroad operating bdetween )

such stetions.

E. J. Foulds and A. A. Jones for applicent
.and for Southern Pacific Company.

Sanborn & Roekl, by A.3.Roekl, for Valley iotor
Lines, Velley Zxpress Company, Geoxge Earm Truck
Lize, Frasher Truck Line, Western Truck Lire,
rrespo=Stretford Freight Lize, FresnowLanare
Truck Lines, Protestants..

G. L. Ayneswoxth, for Fortier Bros., pmte.,tants.

Strother P. VWalton, for Trisrxgle Transfer Company,
protestant.

VWallece X.Dowzey, for Motor "‘re.sht Terminel COmpany,
rrotestent.

Berne Levy, for The Atchisoxn, Topeke & oanta Fe
Redilway Compeny.

H.R.Brashear, for Los Angeles Chamber of COmrce.

R.S. Sawye Tor Associated Jodbers and Menufacturers

. of I.os Angeles.

WoGeStone, £or Sacremento Ch.ambo"- oL Cormerce.

Earry See, L0 Brotherhood o2 Railroad Trainmen and
Brotherhood. oL Locomotive Firemen and Zunginemen.

‘BARRTS, COMMISSIONER:
T OPINION

In this application the Pacific Xotor Transport
Compary asks for e certificate of cozvenience and necessity
to operate motor trucks upon public highways for the diztridution
of railrosd traffic between the railroad stetimms Ioc_e.ted on the
Stratford, Riverdale, Coalinge 2nd Xerman Brzmches of the
Sovthexn Pacific Coxmpany ané +the meiz linol between Fresno and
Goshen Junetion, such traffic to consist of Lreight and express
sb.ipmenfs ‘0L the cheracter now lendlied by rail bdetween railroad.
stetions on suck routes, including the treffic moving to such
reilroad ‘stations by reil from more distant points or vice
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vérsa, via Fresno, which 1s t0 be esteblished 25 & rail torminel
point for the ¢ollection or dﬁ.,tr*bu :i.on oz‘ such tra:fr* Co

The rates' to be charged by applicexnt will be fixed by
contract between apﬁlicam and Southern Pacific Coumpeny on a
basis compersatory to epplicent, coplies of such contracts to de
filed with the Railroed Commission.

Applicent proposes to transport property only for such
railroad by coxtract and will not pudblish & tarirf.

, During the hearing the Pacific Motor Trucking Company
was substituted es spplicent. The original applicent and substie
tuted epplicact are 'both subsidiaries of tThe Southern. Paciﬁc
Compeny end are both Californie corporations. The Southerz
Pacific CQmpe.ny iz & foreign coxrporetion.

Several protestentc eppeared, all deing certificated
highway trane sportation compeniev operetirg in the . twi‘tory
proposed o -be served by applicant.

Pi'o outants'main contentions ere that tl'.i., C:ommission
bus not juri sd* ct:!.on to grent the applicationnand tha'c public
convenience and necessity 4o not require tre service proposed
by applicant.

The contention that the Commission lecks Jurisdictioz
is based upon two grounds'

(1} Thet a;pplicant does no%t propose o operate

as 2 comon c&rrio..., |

(2) That the Commission cenpot grant a certiﬁcate

To & foreign cOrpoTetion.

‘Does the aéplica;t propose to operete as & common

carriex?

The Civil Code, Section 2168, defines & common carrier

as follows:
"Everyone who offers to the public to carry
.persons, property, or messages, exceplting
only telegraphic messeges, is a common”
carrier of whatever he thus offers %o carxy."™
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The extent of the obligation of a _c.anmon carrier to
eccopt Treight is defined in Section 2169 of the Civil Code as
follows: ’

T4 common carriexr must, 1f able to do so,
~accept and carry whatever is offered to aix,
at a reasonadle time and place, of & kind tiat
he undertakes or iz accustomed to ¢carry.™

It is apparent tha‘c the offer to the pudblic and the
extent ot the obli gation to the public exe ezac'cly eq_ual. I the
o:::t'er to the pubdlic by the cerrier is %o transport‘ furniture or
oil, he is not under obligat:!.on to accepo anythicg else. Ehe use

| o* the word "publice® in thi* connection, therefore, meens only
'chat portion of ‘che public valch offers o:L.'L or rumitz.re foxr
transpor’tation. |

& misconcep ..ion in regard to the nature of the conmon
cerrier hes arisen through 'che use of the nmisleading e:qaression

' f&haf‘ihe'undertakes generally end for a:t.l' persons'i:iidir‘:erently

o ca:m} goods andéd deliver them for hire." Aﬁ‘a nmatter of fact

in g mmltitude of instences his offer rel;.'ces t0 a very limited

portion of the public, but is, of course, mede tO anyone of the
public who chooses to iﬁiace himsel‘ in the cléss to whickh the
ofrer is directly made, and in this sense only, is the undertaking
general. |

| The cases cited by proveetants when considered fronm
this poizit of view confirm 1%, as for instance the rollowine;
citation teken from Mumn vs. Illinols, 94 U.S. 113, 24 L.24.77:

‘ ’When, therero*e, one devote., nis prope*—cy
to a use 4n which the public have an interest,
be 1a effect grants to the public sn interest
in that use, ané suszt suwbmit to be controlled
by the public for the ¢cozmon good, to the
extent of the interest he hes thus created.”

and frem Thayer v. Caliro:'r.ia Dev.Co., 164 Cal.ll?7, the rollowins
citetion is tekem:




tThis public use need not hYe a use genexral.
or common to all tke people of the state alike.
It zay be & use in whick & small portion of the
public will de directly berefited, as a street
in a town, & bridge or a2 railroad, necessarily
local in its bezerits esmd advanteges, dut it _
st be of such & character as thet the general
public mey, if tkey choose, avell themselves of
it.?
The aﬁplicant offers t¢ transport over the pudblic high-
ways between the points nemed in the spplication sll frel ght that
- the public chooses to ship by the Soutkern Pacific COmpany and
1ts eubsidie...ies..
There is 2o analosy between this case and :orsytho Ve
San Ioaqpin uight etc., COrp., 206 Cal.sev, in which the operator
of the stage conri ed his activities Yo carrying kis owz. exployees
and their ramilies._ In thet czse no one coulq.chooée %o become
an exmpioyee of 2 stagé,operator axd therebdy be enxitle& to
trun.portation. The caclice was enti*ely with the stage ope*ator.
In fect, there wee 16 more of an o*re* to the pudlic in that case
thean there i° in *the cese ol the owner of the ranily eutomobile
”‘o* the merchent who delivers by auto to nis custcmers.
The pplicant here proposes to devote his proporty to 2
se in which the public has an interest and or which tbe public

may avail itself. .It is, therefore, 1; the common carrier class.

Therg_are‘a rumber of cases by this Commission SUPPOTTmr

ing this cé;clusion; to~wit:
Application»or Walkup Draz;me o8 0 32 C.R.Co
246; in re MorTehart, . eHele anan@plica-
tion of Cosst Mack Line, 36 C. R.c.856 Application
of Eoward, 35 C.::'.C.W"'
The courts also hold that one contrecting with e common
car*ier 0 perrorm a transport&tion ervzce foxr such carrier is
himselfl indirectly serving tne public and is himsel_ a common

carrier. U.S. v. onok*xg Fastern me*m‘nal, 248 U.S.296 Chicago

& Eastern I1l. Ry. v. Chicago Zeights Terminal CO., 317 Ill.ss

247 N.Z. 666. See also - Terminel Texicab Co. V. Kutz,241 T.S.352.
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Protestants conterd thet applicant should be considered
ag & toreién corporation and therefore not gualified te receive
a certificeate orlpublic eonvenience'and necessity. This cobxentioql
i1s based upon the ground that applicexnt, theugp a Celifornie cor=-
poration, is controllee‘through stock ownership by'the SOthern
Pacific Company, & Kentucky corporation. '
| The seme point was made end over-ruled im the epplicexieﬁ
of Southern ?eciric Trensport Company, 32 C.R.C. 331, affirmed byd
the”Supfeme Court iﬁ Pickvick Stages Systexm vs. Reiiroad‘;ommission,\
L.A. Dec.No.11,194, J'en.nll&, 1929, L
It does not gppear that the rights of thixd persons will
be'uniustly errected or thet freud will iz any way result because
of teking the epplicent‘et face value as e Californie corporaticn.
| | Do convenience exnd necessity *eqniﬂe the proposed opera-
tion? There is now 8 tri-weekly trein service eovering the points
involved. There is proposed in lieu thereor e deily. truck sex= .
‘vice for lees than cerload freight, usuelly with riret morning
de_iveries. Reil service will not be abendoned, but will be
ltmiteemto‘eerleed freight. Applicent's compensation will be
fixed by contract at‘eost plus tenm (105 per cent. Profiteble Op=
eretiﬁg‘by 1t is therefor assured. JNo% 1s this acccmplished by
caet ng & burden on otker traffic. On the conzrary'the eje:e*iﬁg
eost of the Sou*hern Pacific Compeny will e rednced e, 339.00 per
monmh, while the cost of the proposed truck se*viee will be
Y969 00 per month, or & znet eevins of $1,379.00 per month. _
This is'not 2 case. of e new ear*ier‘enuering en el*eedy
over-crowded rield. It is a question o:‘im@reving end cheepening
an exlsting service. There was ample evidenee that that portion
of the publie nOW'pat*cnizins the Teils desires *he improvement.
Convenience will unguestionadbly be greatly advanced. In this |
period of depression when 4t is diflicult to pay for necessity;*f
1t could be well contended that con&enienee‘at additionel cozt

is without economic Justification. But this is a case wiere com=
Se




venience brings with 1t reduced cost.

' Eowever; there can be no doudbt that thers is a real pudlic
need for more S:apid' and frequent tramsportetion then the patroas
of the Southern Pacific Company oW enjoy at the ‘poin.‘cs ‘coverodl
by thes application. | |

'l‘estimny to This e*rect was given by Mr. Brashea.., |
'*‘rarﬁ.c Meanager o2 the Los .A.nsele" Chember of Co:merce, M. oawyea:,
Tramc Managar ot tnc n.s.,ociated Jobbers and Mam*actu:ers of
Losc Angeles, Mr. Stone, Ma.nagor oL the Transportation Department
or the: Sacramenuo chamber of Commexce, Mr. Buci:ner, Secretary ot
the Banford Chembexr or Cormerce and sh:!.;ppe- .w:.tnes.,os fran several
of the points arrected; There are ovef* 1000 patrons of the Southem

.Paci'ic Comany at the various points affected who will be benel ited

by uhi i:zprovad ...ervice.

It 43 worth while at this poin't to rei‘or 't:o the report
mado ne’bmary 3.3, 1933 of tke M‘t onel '.I:ran.,por".ation C:omittee,
sometimes called the %olidse Cormitree., Under tho head "Un-
proﬁtable :r:a:!.l:road services should be replaceld by cheaper alter—-
native trensport methods® it has ‘::b.‘!..p to say:

"In view of the rapid developument of
autonotive and other transport, there is
no justification for maintezance dy rail=
roeds of losing sexrvices and lines, and
taere devolves upon regulatory vodies and
controllizg interests somethirg more then
a negative duty to hasten their replac:e:nzn‘t
by alternative methods, such as motoxr trans-
port, which cen render adeguete service on
a profitable basis in cases where raill
transportetion can opexrate only et & loss.”™

In h.’x.s concurring opinion Homoxadle Alfred E. and.th
malces these supplmentary rexerks:

"They mus?t use trucxs and dDuses, sverntu-
elly air tramsportation and, if necessary,
waterways and pipe lines es e supplement or
substitute for rails wherever these- rew forms
of tmspo*tation are more econom:!.cal."

-

The application will be gresveds
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Applicant should file in fwll with the Commission
the schedules of operation end the rates to be charged ac set
.Torth in the exhibits Liled with tais application..

Pacific Motoxr Trucking Company, is kheredy placed upon
notice that "operative rights™ do not comnstitute = class of
properiy which should be capitalized or used az an element of
value in determining reasoneble rates. Aside from their purely
permissive aspect, they extend to the holder e Zull or ‘paxtiel
TONOPOLY of a class of business over & particular route. This
monopoly feature may be changed or destroyed at any time b# |
the ctate, which’is o% in'eny':espect limited to the mumber
of rights which may be givex. |

A pudblic heering'hewing beexn helé.upon the above

entitled application, the matter submitted end now doing ready

for decision:

. The Reilroed Commission of the State of Celiformia
heredy ’ind- public convenience and neceesity require the opera-
'tion by Pecific Motor Trucki_g Company of an euvtcmodile truck
service between the ;eil:oad stetions located on the Strats ord,
Riverdale, Coeiinge ané ZXermexn Brenches of the Soutﬁérn,?aciric
‘COmpany and the mein line between Fresno and Goshen Junction
and over the routes as set forth in "Exhibit B® attached to the
epplication herein for the t:ansportetion of :reisht, such ser-
vice 40 be limited to the transporietion of suck Lreight as mey
have beex previously consigned for transporvation over '4he l.ne oL

© the Southern Pecific Company end which mey be delivered to the
applicaxt by The Southern Pacific Company or the Pecific Mbter
Transpoxt Company, or the Rellway Express Agezcy,Inxc., et the
rallroad freight stations designated belowrand to be redelivered
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by the applicant et another of said freight stétions, to-wit, at

the freight stations of the Southern Pacilfic Company located

at Fresno, Fowler, Selua, Kingsburg, Trever, Goshen Junctioz,
Remnoy, She;l “an*o d, Armons, 0*103; Hemoo*e,‘Rcsui %einlen,
Letkent, Cuneo, at atfo*d, Wésthaven, Heron, Tu:x; Coalinga,

Qra, Crump, LeRoy, Eelzm, Xares, Caldwell, Sen Joequin, T:anqnillity,
Xerman, Mbdnll_n, Raisin city, Carut kers, Cando, Eaxdwick, Iyan,
Hassett, Hub, Robinson, Riverdale, Ximdle, Caru end Burrell.

IT IS ZERERY ORDERZD that a cextificate of public com=
Tenience and necessity for such a service de erid the seme heredy
1s grented to Pecific Motor Trucking Compeny subject to the follow-
ing conditions.

1. Applicant shall file its written acceptance of he
certificate nerein grented within s period of not to exceed ten
(10) days from date hereof.

" 2. Applicant skell file in duplicate within a period

of not to exceed twenty (20) days from date hereof copies of

the contract between epplicent and Southern Pacific Company releting

to the operation herein directed to be certificated, and, in
tripiicate, the rates %o de charged, and time schedules, seid
: rates.and timehschedulés 0 be satisfactory to the Reilroad
Commissions Appl;ggnt shall commence operation of ssid service
within & period of 00t to exceed sixty (60) deys fran date hereor.v‘
3. The rights anéd privileges herein authorized nay not de
diuconxinued sold leaued transferred nor assigned unless the
written consent 0f the Reilroad Commissior to such.discontinuance!
segle, leese, tramsfer or essignment hgs Lfirst veen secured.
4. Yo vehicle mey be operated by applicent herein ualecs
such vehicle is owned by seid epplicant or is leaszed by it unéer
a contract Or sereement on a basis satisfactory %o th& Railroed
Cormissions |




For ell other purpoees'the effective date of this
order shall be twenty days fraa the date he::eo:t.
The *'oregomg opinion and oxder are hm:eby app: oved.

and oi-dered filed as *he opinion and o::der oL the Rail*oad

Coxmission of +the State of Californise
Dated a't: San Francisco, Caliro:nie., this 277 day
ot Ausust, 1928, |

Commissi OReTS."




