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Decision No. 20203

BEFORE 7€ RAILEQOLD COMMISSION 0F THE STATE OF CALIFORIIA

=000=

the Xatter of the Applicavion of
.IER’S :XC., @ corporatvion, for
tificete of oub_ic corvenicnce
necessily £0 operste a cight-
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2 Limousine service.
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ookman, &né aobott, Cannon, Lppel
Tor Applicazt

Richard T. Zady and Zurl Bagdy, lor Protestent,
T™he Gray Line, Inec.

Z. J. Foulds, for Southern Facific Company,

Oria S%t. Clair and L. G. Merkel, for Pacific
Greynound Lines, inc.
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Tielerts Ine., oy Lts appiication nereln, sought

s certificeate to operalte z« sightseeling limousine service Cover-

ing “threc %ours iz the vicinity of Sam Francisco. After hear-

ing thereon, the epplicavion was granted by the Commission in

Decision No. £5227 issued Octoder I, 1932. The granting was
protested by the Gray lize, Iac., waich wes alrealy euthorized
sarvice in the same texritory. Upon

protestant, the Commission granted a

vomony =nd crgumeat thereox.
T™e positlon taken by the applicanv throusgaous

the proceeding was that no sighisecing service of the kind




and caarecter of ithat proposed 1s now being rendered. It so
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= i%e apnlication, and at the aecerings +thereon it took

£
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the posltlion that the Gray Line, Inc. was neither rendering
nor authorized %o render such @ service. Consideradle GLc
cussion developed as to the distinciticn between e "limousine™
service and a "parlor-cax” service. Fleler's Inc. dirested
1%s evidence to thc public nced for o limousire servico, while

toe Gray Line, Inc. sought to prove not oanly that 1% 135 now
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euthorized 10 render exacily the same type of sexrvice ac 4that

| o}

eseridbed in the new application, dut also thet 1%t had actually
operoved limousines oz the infrequent occacions that ¢ demend
arose for the use of suck equirment.

In the decision first rendered the Commission
found that the ansplicent's proposed sighiseeing service was
new anl different from any now avalleble to the public and
that puolic convenience and nececssity recuired the granting
of the applicetion.

At the hearing, the Gray Line, Ine. for the first
time raised the cuestion of the Commission's Jurisdiction under
Section S04 of the Pudlic Utilities Let to grant e new certi-
ficate undér the circumstences here nresented. It calls at-
tentl on +o the amexndment to that secticn adopted iz 1931 pur-
poTLLng 10 qualify the Commission's suthority iz granting
certificates 10 passenger stage cérporatiens waep tae proposed
operation is in a territory already deing sexved by & certi-
f4cate holder. That vroviso reads asc follows:

"nrovided that the rzilroad commission shall have
power, alfter nearing, to lssue sald cextificate

when en applicant requesis a cexrtifiicate Yo
overzte in a territory slready served By o certi-

Ze




ficate holder under thlis act oaly wvhen the exist-
ing pessenger stage corvoration or corporations
serving such territory will not provide the same
to*t§3 catisfaction of the reilroad commission.

*
The protestant Gray Line, Inc. now contends, there-
fore, that the Commiscsion exceeded its nuthority in granting a
cextilicate t¢ ke new anplicanv. It denles that there was
any evidence nrecented tenldizng To show that 41t has not irn the
past rendexed & satisfactory sightsecing service, or that 1t .
will znot 4n the future be able to render a satizfactory service.
It points out that the Cormission found thet 1t was rendering
an excelient service by means of sightseeing dbuses. It sought
to strengthen 1its position at the oroceeding on rehearing dy
iling revised teriffs expressiy decigneting the use of
limousize as well as parlor-cer equipment, thus offering to
curnish in the future the ceme tyme of service as that proposed
by the applicant, whether or not it had rendered or was
authorized to render a service of thet kind.
T™e Cray Line, Inc. claims, therefore, to be pro=-
<ed under the provise sbove quoted, either by viritue of
1ts existing cervificate or by 1ts present offer 1o Trender
the came service, agalinst the grént of a2 caapeting cextificate.

Before considering this contention, 1t 1S necessary to dispose

of the question of the rights of the Cray Line, Inc. under its

existing cextificate.

At tae rehearing the applicant moved the Commis-
sion to reject the revised tariffs filed dy the Cray Line, Inc.
on %he ground thet the lLatter®s certlificate doss not permit
tne operation of 2ny equipzent other than parlbr-cars or'buses.

The motion is denled. An exemination of the operative rights

of the Gray Lize, Ine. reveals thet some are prescriptive ond
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some defived by certificatfon. The certiricates granted
authorize 1t to render an "automobile sightseecing service",‘
or an "eutomodile sightseeing stage sexvice”. No restrie tion
in the type of ecquipment has been imposed. Having cccuired by
presexription or by certificate 2 right to operate as & passenger
stage corporation over particular sightseeing tours, no limite-
tion mey now be implied as Yo the tyve of equivment waich 1%
may use. It insists thet it has such an operative right,
and insis@s also that 1t has at timés actually operated»stan&aﬁd
automobiles on its tours. Thether or not it has fully met the
pudblic need Lfor that type of service is snother question. It
zust be neld that 1t is not ciramseribed under its operative
right ir the type of equipment which 1t mey employ. |
The meir question here precsented, then, is whetaa
the Commission is prohibited by Section 50%, zs smended, to grant

to a new epplicent a certificate for a passenger stage service

whed an existing operator is authorized to render a like service.

If the proviso added in 1931 1s %to be co construed, then all
existing passenger stege corporatlons have obiained certific ates

or righvs which sre virtually exclusive. ZRegardless of the ac-

francalses or privileges, this provise, if 50 construed, would,
in %the fiel&fb: moter bus trensoortstion, sbdbrogate such policy
ané in esTect graht to existing cerriers of this class virpdal
monopolies in their recvective Lields., It is evident that such

e construction of the statube should mot be sccepted unless the
lenguage used compels thav comelusion. 3But it is as ciéariy
‘eviéent from the enactment 1tself that such was not the intention

undérlying the legisiative sction.




Befere considering the application of this

oviso to the facts presented in this particular proceédine,
1t.1s proper that the Commission express its views clearly on
the generel application of this nmew declaration of prinéiple |
governing the granting of certificates of public convenlence
and necessity. Since 1t purports to limit the Commission's
jurisédiction in the grenting of new operative figﬁts and sefves
as a further grant or protection to existing certificate hoiders,
the construction to be given the proviso must be such as fo
reserve to the public body the utmost authority conéiétent with
she recasonsdly implieéd legislative intent.

It must be presumed that iz the enactment of this
proviso the Legiszlature had in mind the precedenss theretolare
ecteblished in cases arising under Section 56% and other sections
empowering the Commission to grent certificatés of public con-
venience and necessity. If 1t wes intended that any of those
precedents Se overthrowz, 1t may be presumed that the lanéuage
eméloyed wouléd nhave clearly indicated suéh intention. The
Legislature must have borne in mind that the Comnission has re-
peatedly held that a grant of a certificate iz not exclusive, o
erd thas it is free %o grant, when public convenlence and

necessity recuires, another certificate competitive wholly

or in part with the first. But the Legislature nas not seld

that this mey not hereafter be done. Nor has it decléred

<kat hereafter the Commission shall not find that public con-
venience and necescity recuire the granting of a zew certi-
ficate, regerdless of the past conduct of the existiﬁg operator
so long as he promises to adequately'perrorm his public'ob;‘
ligation in the future. On the contrary, 1t is clear from the
proviso itcelr that the legislative intent was to leave the
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Conamlssion free to determine in each case whether the pudlic

will De best served by tae existing operator or operators
only, or by the imstituiion of an additional service.

It must be neld, therefore, that the Commission
i1g s¥1ll free to follow the prineciple first anmounced in the

Grest Tectern Power Comneny case (1 C.R.C. 203), ond vhen

calledvupon'to determine the ebility of zthe existing utiiity
0 sa**sf&ctorily sexve the public in the fulture, may Jjuige
it &s of the day the newcomer knocks at the door. Then public
convenience and necessity require that there be more then 6ne
caﬁrier in the field, the Commission has Iin the past permitted
competition, and must in the future be unlimited in its power
so to do. The ebandomment of this fundementel principle
of utLlity regulation would de inimicel %o the public interest.

To 2ol& thet the Commission has not been thus
circumscrided by the amendment %o Section 504 inm the granting
o2 competing operativé rights when the publice cpnvenience and
aecessity demand, is not to hold that the =amendment is without
any effect whatever, or that it may not reasonably he consirugd
es & decleration of policy beneflciel bvoth to existing pﬁsA
sexger stage compenies and to the pudblic. |

It should de noted that the amendment does not-"
expressly relate to applications for certificates whe:e the
»roposed service Is competitive with an existing operatiozn.
Tor the reasons sbove fdeveloped, 2 comstruction which implies
such element of competition should, then, be avoided. The
lenguege employed indicates, rather, thet the proviso was

inteonded to relete to applications :or 8 new and Alfferent
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service from that presently rendered or which the existiﬁg'
operator or operators are entitled to render. The words em-
ployed c¢learly indiéate that reflexrence was 1ntended'to a
new service unot aow certiflicated. Certificates granfed to
passenger stagé corporations preseride the routes to be: ¢ollowed
and points to be served. But the Legislature ir this provise
haa referred only to epplications To operate in "a territory"
already served. A Territory may bde served in whole or 1n,part
by verious operators end in various Ways, yet the services
rendered by each may de only in pard or mot at all competitive.
Tith this epproach, the true meaning of the pro-
7150 may, we believe, be nore easily discovered. It is proper
that when public convenience and necessity require the in-
euguration of & new stage sexrvice, any existing operator within‘
the territory should ve fizst in right to unde*take suck & ser-
vice. The applicant Lirst in time should not necessarily be .
£irst in Tight. An applicent for a certificate frequently pro-
poses- to undertake a service in a territory alreadylserved,
'but which differs from thet presently rendered, end of 2 kind
which the existing certificate holder has no authority to render
| without himselfl applying for and obtalning an enlargemenv ox |
"extenwion ot hlu operative right. Ia such e case the existing
operator in a territory should be, and is under this proviso,
pezmltted %o undertake the same service ac that proposed by
the new applicant 1L publlic convenience and neces sity *ecuiré '
that the new service be established. IT no operator already
servingvin the territory affected desires thus té become in

ffect en spplicant for the right to render such & service,

or is fourd unable to render the service setistactorily, ther
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oxly, if pudblic convenience aad necessity require, may the
first epplication be granted.

Such & construction of the sdove quoted smendment

. does not violate the Tixed volicy of tzis state against the

grant of exclusive privileges, yet expresses a salutary pzinciplef

L utility regulation in respect to the grantiﬁg of new operative

rights. I% is 8 constructlioa reesonedly Zound in the‘lénsuagé,

of the statute itself, and one nmot contrary to the public
interest. The procedural problems iavolved in carrying'out tho.
legislative intention expressed in ihis emendment need noz hefe
‘be discussed. |

Applying these conclusfions to the facts preSéntcd
in the instant cese, it decomes apparent that tne-pr§viso
now contained in Section 50% may no% be invoked by. the Gray Line,
| Inc. %o defeat the granting.of the application of Fialéi?;,'
Tae. The Gray Line, Inc. correctly contends that it possesses
and has at ell times possessed an operative right permitting
tﬁe use of motor vehicles other than busge Its orrer now to
oPe*ate standard type limousines ss well cennot, then, “be takcn'
as a counter epplicetion for & right to render the seme ge*vice
as vnav-proposed vy Flaler's, Inc., Although the record con~
tains soge evidence to the effect that it at times nas-rendered
cuck & service, it must be concluded thet it nas failed tq .
ner’b*m i%s full duty ia tha* respect. The evidence drfefed
. oy the applican tended to prove that there hes existed and
now existis a oublic need for a sightseeing cperation with th*s
type‘or ecuipzent. The Commission does not find eay reguon‘to

Teverse its first judgment to the effect that public com~




vonlenee and necessity require. the grenting of the new applica-
, , 5 g pplica

<ion.
The order first made must,‘therefore,'bé.affirmed..
In oﬁe respect, however, that order chould at fhis time_be?A:
¢clarified in order to avoid any Gifficulty of interpretatibﬁ
5 the future. The applicant sought o cértificatevénly'fbrf
“he operation of sedén and Llimousine automotive'eQu;pment ohf'
cortain prescrived sightseeing touwrs. It did ndt'seek the.i
rizht nor cttempt to prove the necessity for.the operétibn‘of
so-called parlor-cars Or buses. The Commissionfs order |
-grented 1t the right "to operate a sightseeing limbusigé seiQ
" ‘Therefére it should ve madé cléar by:theAbrdeévhéréin.
rizht permits the operation of only stﬁndaﬁd fypes'_
of passenger seden or limousine motor vehicles seating not
méré than seven passéngers, and does not permiﬁ.the use.o:,,l
specially canstruéted sightseeing equipment Qf'greatér seaéing
capacity.. | |
I suggest the following form of order.

QRDER_ON REEFARING

R

5 rehearing having been held on the above entitled
application, the matter subnitted, 2nd now being ready-for
decision, and basing ivs order on the £indings and conclus;ons“
cot forth in “he foregoing opinion on rehearing, | |
©? IS EZEREEY ORDERED, that 2 certificate of public

convenience snd nececsity be and the same 1 heréby,gfagﬁed |
£o Fialer's, Inc., a California corporation, to operatef

sighfseeing transpo'tation service by means of‘stan&ardftype
se@an or limousine motor vehicles seating not more than seven

nassengers, petween Sen Francisco and (2) points oz the San
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Francisco peninsuls including Stanford Talversity, () Oakland,

. Pledmont and Berkeley, and (¢) Muir Woods and ¥t. Tamalpais,

as a common carrier of passengers, . subject to vhe following

conditions:

l'.

The

approved and o

Eugusv, 1933.

ipplicant shall file its written acceptance of
the certificate nerelin granted within 2 period not
to exceed ten (10) days from the date hercof.

Applicant shall file, iIn triplicate, and meke N
effactive within o period of not to exceed thirty (30)
days {rom the date hercof, on not less “hon %en days!
notice to the Commission znd the public a %oriff or
Tarills comstructed in accordance with “he require-
ments of the Comnlssion's Generazl Orders and contain-
ing fares ond rules which, In volume and offect, shall
be Ldenvical with the fares and rules shown In %he
exznibit attacked to the zpplication fncofar as they .
conlorm to the cervificate granted herein. .

Applicant shall file, in duplicate, and maxe

effective within 2 period of not to exceed thdrty
(30)Gays from dote hereof, on not leoss “hon Tive (s)
days' notice to the Commission and the public, time .
schedules, according to form provided im General Order:
No. 83, covering *the service herein authorized, In a
forz satisfactory to the Roilroad Commicsion. :

The rights and privileges herein authorized nay

not be discontinued, sold, leased, transferred nor
assigned unless the written consent of “ac Railresd
Com=Zscion to such diceontinuance, salc, lease, transfer
or assignment nas first been secured. S

No vehicle may be operzted by applican-herein
eall!

.ess such vehicle Ls owned by said applicant or is
leased by 1t under o contract or agreement on a basis
satisfactory to the Railroad Commission. ﬂ"
foregoing Opinion and Order on Rehearing are hereby
rdered filed a5 ¢the Opinion and Order on Rehearing of

iLon of the State of California.

2d 2t Sen Francisco, California, this 4322£fé;;day of

@C)ﬁé;ﬂ,_—y Lokt - '
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Commissioners. .




